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PARTIAL-BIRTH ABORTION BAN ACT OF 2003

TUESDAY, MARCH 25, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 2:05 p.m., in Room
2237, Rayburn House Office Building, Hon. Steve Chabot [Chair-
man of the Subcommittee] presiding.

Mr. CHABOT. The Committee will come to order. This is the Sub-
committee on the Constitution of the Judiciary Committee.

This afternoon we will have a hearing on the Partial-Birth Abor-
tion Ban Act, followed immediately by a markup.

We have convened this afternoon to receive testimony on H.R.
760, the “Partial-Birth Abortion Ban Act of 2003.”

On February 13th, on behalf of over 100 original cosponsors, I in-
troduced H.R. 760, the “Partial-Birth Abortion Ban Act of 2003”,
which will ban the dangerous and inhumane procedure during
which a physician delivers an unborn child’s body until only the
head remains inside the womb, punctures the back of the child’s
skull with a sharp instrument, and sucks the child’s brain out be-
fore completing delivery of the now dead infant. An abortionist who
violates this ban would be subject to fines or a maximum of 2 years
imprisonment or both. H.R. 760 also establishes a civil cause of ac-
tion for damages against an abortionist who violates the ban, and
includes an exception for those situations in which a partial birth
abortion is necessary to save the life of the mother. On March 13,
2003 the Senate approved S.3, which is virtually identical to H.R.
760, by a 64 to 33 vote.

A moral, medical and ethical consensus exists that partial birth
abortion is an inhumane procedure that is never medically nec-
essary and should be prohibited. Contrary to the claims of those
who proclaim the medical necessity of this barbaric procedure, par-
tial birth abortion is, in fact, a dangerous medical procedure. It can
pose serious risks to the long-term health of women. As testimony
received by the Subcommittee during the 107th Congress dem-
onstrates, there is never any situation in which the procedure H.R.
760 would ban is medically necessary. In fact, 10 years after Dr.
Martin Haskell presented this procedure to the mainstream abor-
tion community, partial birth abortions have failed to become
standard medical practice for any circumstance under which a
woman might seek an abortion.

As a result, the United States Congress voted to ban partial
birth abortions during the 104th, 105th and 106th Congresses, and
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at least 27 States enacted bans on the procedure. Unfortunately,
the two Federal bans that reached President Clinton’s desk were
promptly vetoed.

To address the concerns raised by the majority opinion of the
United States Supreme Court in Stenberg v. Carhart, H.R. 760 dif-
fers from these previous proposals in two areas.

First, the bill contains a new, more precise definition of the pro-
hibited procedure to address the Court’s concerns that Nebraska’s
definition of the prohibitive procedure might be interpreted to en-
compass a more commonly performed late second trimester abor-
tion procedure. As previous testimony indicates, H.R. 760 clearly
distinguishes the procedure it would ban from other abortion proce-
dures.

The second difference addresses the majority’s opinion that the
Nebraska ban placed an “undue burden” on women seeking abor-
tions, because it did not include an exception for partial birth abor-
tions deemed necessary to preserve the “health” of the mother. The
Stenberg court, based its conclusion on the trial courts factual find-
ings regarding the relative health and safety benefits of the partial
birth abortions - findings which were highly disputed. The Court
was required to accept these findings because of the highly deferen-
tial, “clearly erroneous” standard that is applied to lower court fac-
tual findings.

Those factual findings, however, are inconsistent with the over-
whelming weight of authority regarding the safety and medical ne-
cessity of the partial birth abortion procedure - including evidence
received during extensive legislative hearings during the 104th,
105th and 107th Congresses, which indicates that a partial birth
abortion is never medically necessary to preserve the health of a
women, poses serious risks to a woman’s health, and lies outside
standard medical care.

Under well settled Supreme Court jurisprudence, the United
States Congress is not bound to accept the same factual findings
that the Supreme Court was bound to accept in Stenberg under the
“clearly erroneous” standard. Rather, the United States Congress is
entitled to reach its own factual findings - findings that the Su-
preme Court consistently relies upon and accords great deference
- and to enact legislation based upon these findings so long as it
seeks to pursue a legitimate interest that is within the scope of the
Constitution and draws reasonable inferences based upon substan-
tial evidence. Thus, the first section of H.R. 760 contains
Congress’s extensive factually findings that, based upon extensive
medical evidence compiled during Congressional hearings, a partial
birth abortion is never necessary to preserve the health of a
woman.

H.R. 760’s findings are not “false” as its opponents have charged.
They are based upon the very opinions of doctors, medical associa-
tions, and a review of the practices of the medical profession as a
whole. Thus, they are “legislative facts” drawn from reasonable in-
ferences based upon substantial evidence. The fact that the abor-
tion lobby disagrees with these inferences only demonstrates how
out of step they are with public opinion and the mainstream med-
ical community.
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Despite overwhelming support from the public, past efforts to
ban partial birth abortions were blocked by President Clinton. We
now have a president who has promised to stand with Congress in
its efforts to ban this barbaric and dangerous procedure. It is time
for Congress to end the national tragedy of partial birth abortions
and protect the lives of these helpless defenseless little babies. And
I will, at this time, yield to the gentleman from New York, Mr.
Nadler, for his opening statement.

[The prepared statement of Mr. Chabot follows in the Appendix]

Mr. NADLER. Thank you, Mr. Chairman. Today we have a very
bad combination: Members of Congress who want to play doctor,
and Members of Congress who want to play Supreme Court. When
you put the two together you have a prescription for some very bad
medicine for women and for this country.

We have been through this debate often enough to know by now
that you will not find the term partial birth abortion in any med-
ical textbook. There are procedures that you will find in medical
textbooks, but apparently the authors of this legislation would pre-
fer to use the language of propaganda rather than the language of
science.

This bill, as written, fails every test the Supreme Court has laid
down for what may or may not be a Constitutional regulation of
abortion. It reads almost as if the authors went through the Su-
preme Court’s recent decision in Stenberg v. Carhart and went out
of their way to thumb their noses at the Supreme Court, and espe-
cially at Justice O’Connor, who is generally viewed as the swing
vote on such matters, and who wrote a concurring opinion stating
very specifically what exactly would be needed for her to uphold
the statute.

Unless the authors think that when the Court has made re-
peated and clear statements over the years of what the Constitu-
tion requires in this area, they are just pulling our collective legs,
this bill has to be considered facially unconstitutional.

First and foremost, it does not include a health exception, which
the Court has repeatedly said is necessary, even with respect to
post viability abortions. The exception for a women’s life that is in-
cluded in the bill is more narrowly drawn than is required by the
Constitution, according to the Supreme Court, and will place doc-
tors in the position of trying to guess just how grave a danger preg-
nancy is to a woman’s life before they can be confident that pro-
tecting her will not result in jail time.

That is a test that doctors should not have to face. I know that
some of my colleagues do not like the Constitutional rule that has
been played down by the Supreme Court for 30 years, but that is
the law of the land, and the supreme law of the land, and no
amount of rhetoric, even if written into a piece of legislation, will
change that. Even the Ashcroft Justice Department, in its brief in
defending an Ohio statute now before the Court, has acknowledged
that a health exception is required by law, which is not in this bill,
of course.

While I may disagree with the Department’s views on whether
the Ohio statute adequately protects women’s health so as to pass
Constitutional muster, there is at least an acknowledgment that
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the law requires that protection, which, again, I state is not in-
cluded in the bill we are considering.

This bill is mostly findings. If there is one thing this activist
court has made clear, it is that it is not very deferential to
Congress’s determinations of fact.

While Congress is entitled to declare anything it wants, the
courts are not duty bound to accept anything we say at face value,
simply because it appears in a footnote to the United States Code.

While I realize that many of the proponents of this bill view all
abortion as tantamount to infanticide, that is not a mainstream
view. This bill attempts to foist a marginal view on the general
public by characterizing this bill as having to do only with abor-
tions involving healthy, full-term fetuses.

If the proponents of this bill really want to deal with post-viabil-
ity abortions in situations in which the woman’s life and health are
not in jeopardy, they should write a bill dealing with that issue. Al-
though such a bill would be of marginal utility, since 41 States al-
ready ban post-viability abortions, except where the life or the
health of the mother is in danger.

Very few people would oppose such a bill. As one of the lead
sponsors of the Religious Freedom Restoration Act, which was
struck down by the Supreme Court, I know what comes of Con-
gress ignoring the will of the Supreme Court. Whatever power Con-
gress had under section 4 of the 14th Amendment as a result of
Katzenbach v. Morgan, a decision copiously cited in the bill’s find-
ings, the more recent Boerne decision vastly undercut those powers.
Even if Katzenbach was still fully in force, as I wish it were, that
case only empowered Congress to expand, not to curtail rights
under the 14th Amendment.

This bill, of course, aims to do the exact opposite, to curtail rights
under the 14th Amendment. We now have a President who has ex-
pressed a willingness to sign this bill. He may get his chance. Un-
fortunately there are dire consequences for American women if this
legislation passes. Perhaps here the role of Congress is to help the
women take a back seat to the most extreme views of the anti-
choice movement. Fortunately, those dire consequences will not be
enforced long, because the Constitution still serves as a bulwark
against such efforts.

But the majority is not interested, the majority in this Com-
mittee and this House is clearly not interested in a bill that could
pass into law and actually be enforced as not contrary to the Con-
stitution. What they want is an inflammatory piece of rhetoric,
which even if passed, would be struck down by the Supreme Court.
The real purpose of this bill that we are considering is not to save
babies but elections. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. If any other Members would like to
make opening statements, they are free to do so. Mr. King.

Mr. KiNG. Thank you, Mr. Chairman. As I sit here and listen to
this discussion and this issue of when life begins and the intrinsic
value of human life unfolds before this Congress, again, and I re-
flect upon some of the history that has been brought out on this
bill a bit earlier, I look down through a number of things in these
opening remarks that I think are essential.
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One of them is a statement that the majority wants inflam-
matory legislation, and is not really interested in lives so much as
we are politics. I pray for nothing more than this issue would be
resolved, and the deference of innocent human lives, and go away
from the subject matter of the United States of America forever.
That is my number one most profound belief. I will do everything
in my power to save the lives of innocent babies at whatever stage
of development.

So with that, Mr. Chairman, I thank you for the time. I yield
back the balance.

Mr. CHABOT. Thank you very much.

Mr. Scott.

Mr. ScotT. No, thank you.

Mr. CHABOT. Any Members of the panel? Ms. Hart. No. Mr.
Feeney from Florida? No. Mr. Forbes from Virginia?

Mr. FORBES. No.

Mr. CHABOT. Thank you very much. We will move forward with
the panel then at this time. We have a very distinguished panel
here this afternoon. I will introduce them at this time. Our first
witness will be Dr. Mark G. Neerhof who has been practicing ma-
ternal-fetal medicine for 14 years, is an associate professor of ob-
stetrics and gynecology at Northwestern University Medical School,
and an attending physician in the Department of Obstetrics and
Gynecology, division of maternal-fetal medicine at Evanston,
Northwestern Health Care in Evanston, Illinois.

After completing his residency in obstetrics and gynecology at
Chicago Osteopathic Medical Center in 1989, Dr. Neerhof com-
pleted a fellowship in Philadelphia in 1991.

Thereafter, Dr. Neerhof joined Northwestern University Medical
School. Dr. Neerhof is board certified in obstetrics and gynecology
by the American College of Osteopathic Obstetricians and Gyne-
cologist, and in maternal-fetal medicine by the American Osteo-
pathic Board of obstetrics and gynecology.

Dr. Neerhof received his BA in Biology and Chemistry from
Dordt College in Sioux Center, Iowa in 1980, and his DO from Chi-
cago College of Osteopathic Medicine in Chicago, Illinois in 1984.
And we welcome you here this afternoon, Doctor.

Our second witness will be Simon Heller. Mr. Heller, who was
most recently Director of the Domestic program of the Center for
Reproductive Law and Policy, now known as the Center for Repro-
ductive Rights. He is a constitutional law expert who has been an
abortion advocate for over 10 years.

Most recently, Mr. Heller argued on behalf of Dr. Leroy Carhart
in Stenberg v. Carhart. In addition, he has litigated a number of
other abortion-related cases throughout the country, including chal-
lenges to Medicaid funding restrictions, laws that limit the per-
formance of an abortion to a physician, parental involvement laws
and the partial birth abortion bans of Wisconsin and Virginia.

Prior to helping fund the CRLP, Mr. Heller was a staff attorney
in the Reproductive Freedom Project of the American Civil Lib-
erties Union. He also served as an assistant district attorney in
Manhattan.

Mr. Heller received his juris doctor from Yale Law School in
1986, and his masters and bachelors degrees from the State Uni-
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versity of New York at Stony Brook. Mr. Heller currently serves as
of-counsel to the Center for Reproductive Rights. We welcome you
this afternoon. Our third witness will be professor Gerard V. Brad-
ley. Professor Bradley currently teaches constitutional theory, first
amendment, trial advocacy and legal ethics at Notre Dame Law
School, where he has taught since 1992.

Prior to joining the faculty at Notre Dame, Professor Bradley
served as assistant professor, associate professor, and professor at
University of Illinois College of Law, where he taught criminal pro-
cedure, constitutional law, religion and law, and trial advocacy.

Prior to joining the faculty at the University of Illinois, Professor
Bradley spent three years as an assistant district attorney, trial di-
vision, in the New York County district attorney’s office. Professor
Bradley received his BA in history from Cornell University in 1976,
and his juris doctor from Cornell Law School in 1980, where he
graduated first in his law school class.

Mr. CHABOT. So we welcome all three of the witnesses here this
afternoon, and we will begin with Dr. Neerhof. And, as you may
or may not be familiar, we have a system of lights which are right
there on the desk. The green light will indicate that you have five
minutes to testify, yellow will mean you have a minute to wrap up,
and the red light, we would appreciate if you would conclude your
testimony approximately at that time. We always give a little lee-
way, if necessary, but we try to keep within the parameters of that,
if possible.

So, Dr. Neerhof.

STATEMENT OF MARK G. NEERHOF, ASSOCIATE PROFESSOR
OF OBSTETRICS AND GYNECOLOGY, NORTHWESTERN UNI-
VERSITY MEDICAL SCHOOL, ATTENDING PHYSICIAN DE-
PARTMENT OF OBSTETRICS AND GYNECOLOGY, NORTH-
WESTERN HEALTH CARE

Dr. NEERHOF. Mr. Chairman and Committee Members, thank
you for the opportunity to come and speak with you today. My
name is Mark Neerhof. I am an associate professor of obstetrics
and gynecology at Northwestern University Medical School. I am
an attending physician in the Department of Obstetrics and Gyne-
cology in the division of maternal-fetal medicine at Evanston
Northwestern Health Care in Evanston, Illinois.

I have been practicing maternal-fetal medicine for 14 years. I am
very familiar with fetal anomalies of all sorts, and am familiar
with the options available for termination of pregnancy.

I have done many deliveries at the gestational ages where an in-
tact D&X is performed. As a consequence, I am very familiar with
the mechanism of delivery, including at these early gestational
ages.

I came here today to express my support for a ban on intact
D&X. I will divide my reasons into three categories; maternal,
fetal, and ethical.

Maternal considerations: There exist no credible studies on intact
D&X that evaluate or attest to its safety. The procedure is not rec-
ognized in medical textbooks. Intact D&X poses serious medical
risks to the mother. Patients who undergo an intact D&X are at
risk for the potential complications associated with any surgical
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midtrimester termination which include: hemorrhage, infection,
and uterine perforation.

However, intact D&X places these patients at increased risk of
additional complications. First, the risk of uterine rupture may be
increased. An integral part of the D&X procedure is an internal po-
dalic version, during which the physician instrumentally reaches
into the uterus, grasps the fetus’s feet, and pulls the feet down into
the cervix, thus converting the lie to a breach.

The internal version carries risks of uterine rupture, abruption,
amniotic fluid embolus, and trauma to the uterus. These risks have
never been adequately quantified.

The second potential complication of intact D&X is the risk of
iatrogenic laceration and secondary hemorrhage. Following internal
version and partial breech extraction, scissors are forced into the
base of the fetal skull while it is lodged in the birth canal.

This blind procedure risks maternal injury from laceration of the
uterus or cervix by the scissors and could result in severe bleeding
and the threat of shock or even maternal death. These risks have
not been adequately quantified.

None of these risks are medically necessary because other proce-
dures are available to physicians who deem it necessary to perform
an abortion late in pregnancy. ASCOG policy states clearly, intact
D&X is never the only procedure available.

Some clinicians have considered intact D&X necessary when hy-
drocephalus is present. However, a hydrocephalic fetus could be
aborted by traditional means by first draining the excess fluid from
the fetal skull through ultrasound guided cephalocentesis.

Some physicians who perform abortions have been concerned
that a ban on late term abortions would affect their ability to pro-
vide other abortion services. Because of the proposed changes in
Federal legislation, it is clear that only intact D&X would be
banned.

It is my opinion that this legislation will not affect the total num-
ber of terminations done in this country. It will simply and appro-
priately eliminate one of the procedures by which termination can
be accomplished.

Fetal considerations: Intact D&X is an extremely painful proce-
dure for the fetus. The majority of intact D&Xs are performed on
periviable fetuses. Fetuses and newborns at these gestational ages
are fully capable of experiencing pain. The scientific evidence sup-
porting this is abundant. If one still has questions in one’s mind
regarding this fact, in spite of the scientific evidence, one simply
needs to visit a neonatal intensive care unit and your remaining
doubts will be short-lived.

When infants of similar gestational ages are delivered, pain man-
agement is an important part of the care rendered to them in the
intensive care nursery. However, with intact D&X, pain manage-
ment is not provided for the fetus who is literally within inches of
being delivered.

Forcibly incising the cranium with scissors and then suctioning
out the intracranial contents is unquestionably excruciatingly pain-
ful. I happen to serve as the chairman of the Institutional Animal
Care and Use Committee at my hospital. I am well aware of the
Federal standards regulating the use of animals in research.
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It is beyond ironic to me that the pain management practice for
an intact D&X on a human fetus would not meet Federal standards
for the humane care of animals used in medical research. The
needlessly inhumane treatment of periviable fetuses argues against
intact D&X as a means of pregnancy termination.

Ethical considerations: Intact D&X is most commonly performed
between 20 and 24 weeks, and thereby raises the question of poten-
tial viability of the fetuses. Recent unpublished data from my insti-
tution indicates an 88 percent survival rate at 24 weeks gestation.
These numbers will undoubtedly continue to improve over time.

Beyond the argument of potential viability, many pro- choice or-
ganizations and individuals assert that a woman should maintain
control over that which is part of her own body, i.e., the autonomy
argument. In this context, the physical position of the fetus with
respect to the mother’s body becomes relevant.

However, once the fetus is outside of the woman’s body, the au-
tonomy argument is invalid. The intact D&X procedure involves lit-
eral delivering the fetus so that only the head remains within the
cervix. Based on my experience, I can tell you that if the fetal head
remains in the cervix, insertion of scissors into the base of the scull
is, by necessity, a blind procedure and consequently it is potentially
hazardous.

If, however, as I suspect, the head is out of the cervix, and in
the vagina, that fetus is essentially delivered, because there is
nothing left to hold that fetal head in. At this juncture, the fetus
is merely inches from being delivered and obtaining full legal
rights of personhood under the U.S. Constitution.

What happens when, as must occasionally occur during the per-
formance of an intact D&X, the fetal head inadvertently slips out
of the mother, and a live infant is fully delivered? For this reason,
many otherwise pro-choice individuals have found intact D&X too
close to infanticide to ethically justify its continued use.

In summary, the arguments for banning this procedure are based
on maternal safety, fetal pain, and ethical considerations. I regret
the necessity to support the development of legislation which will
regulate medical care, because in general, that is not desirable.
However, in this case, it is born out of the reluctance of the medical
community to stand up for what is right.

Mr. Chairman, I would like to ask that a 1998 Journal of the
American Medical Association article that I authored in which I ex-
pand on the subject of my testimony in front of you today be sub-
mitted to the record.

Mr. CHABOT. Without objection.

Dr. NEERHOF. I thank you.

Mr. CHABOT. Thank you.

[The prepared statement of Dr. Neerhof follows:]

PREPARED STATEMENT OF DR. MARK G. NEERHOF

Mr. Chairman and committee members, Thank you for the opportunity to come
and speak with you today.

My name is Mark Neerhof. I am an associate professor of Obstetrics and Gyne-
cology at Northwestern University Medical School. I am an attending physician in
the Department of Obstetrics and Gynecology, Division of Maternal-Fetal Medicine
at Evanston Northwestern Healthcare in Evanston, Illinois. I have been practicing
Maternal-Fetal Medicine for 14 years. I am very familiar with fetal anomalies of all
sorts, and am familiar with the options available for termination of pregnancy. I
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have done many deliveries at the gestational ages where an intact D&X is per-
formed, and as a consequence, I am very familiar with the mechanism of delivery,
including at these early gestational ages.

I came here today to express my support for a ban on intact D&X. I will divide
my reasons into 3 categories: maternal, fetal, and ethical.

Maternal Considerations

There exist no credible studies on intact D&X that evaluate or attest its safety.
The procedure is not recognized in medical textbooks. Intact D&X poses serious
medical risks to the mother. Patients who undergo an intact D&X are at risk for
the potential complications associated with any surgical mid-trimester termination,
including hemorrhage, infection, and uterine perforation. However, intact D&X
places these patients at increased risk of 2 additional complications. First, the risk
of uterine rupture may be increased. An integral part of the D&X procedure is an
internal podalic version, during which the physician instrumentally reaches into the
uterus, grasps the fetus’ feet, and pulls the feet down into the cervix, thus con-
verting the lie to a footling breech. The internal version carries risk of uterine rup-
ture, abruption, amniotic fluid embolus, and trauma to the uterus.

The second potential complication of intact D&X is the risk of iatrogenic lacera-
tion and secondary hemorrhage. Following internal version and partial breech ex-
traction, scissors are forced into the base of the fetal skull while it is lodged in the
birth canal. This blind procedure risks maternal injury from laceration of the uterus
or cervix by the scissors and could result in severe bleeding and the threat of shock
or even maternal death. These risks have not been adequately quantified.

None of these risks are medically necessary because other procedures are avail-
able to physicians who deem it necessary to perform an abortion late in pregnancy.
As ACOG policy states clearly, intact D&X is never the only procedure available.
Some clinicians have considered intact D&X necessary when hydrocephalus is
present. However, a hydrocephalic fetus could be aborted by first draining the ex-
cess fluid from the fetal skull through ultrasound-guided cephalocentesis. Some phy-
sicians who perform abortions have been concerned that a ban on late abortions
would affect their ability to provide other abortion services. Because of the proposed
changes in federal legislation, it is clear that only intact D&X would be banned. It
is my opinion that this legislation will not affect the total number of terminations
done in this country, it will simply eliminate one of the procedures by which termi-
nation can be accomplished.

Fetal Considerations

Intact D&X is an extremely painful procedure for the fetus. The majority of intact
D&X are performed on periviable fetuses. Fetuses or newborns at these gestational
ages are fully capable of experiencing pain. The scientific evidence supporting this
is abundant. If one still has a question in one’s mind regarding this fact, one simply
needs to visit a Neonatal Intensive Care Unit, and your remaining doubts will be
short-lived. When infants of similar gestational ages are delivered, pain manage-
ment is an important part of the care rendered to them in the intensive care nurs-
ery. However, with intact D&X, pain management is not provided for the fetus, who
is literally within inches of being delivered. Forcibly incising the cranium with a
scissors and then suctioning out the intracranial contents is certainly excruciatingly
painful. I happen to serve as chairman of the Institutional Animal Care and Use
Committee at my hospital. I am well aware of the federal standard regulating the
use of animals in research. It is beyond ironic that the pain management practiced
for an intact D&X on a human fetus would not meet federal standards for the hu-
mane care of animals used in medical research. The needlessly inhumane treatment
of periviable fetuses argues against intact D&X as a means of pregnancy termi-
nation.

Ethical Considerations

Intact D&X is most commonly performed between 20 and 24 weeks and thereby
raises the question of the potential viability of the fetus. Recent unpublished data
from my institution indicates an 88% survival rate at 24 weeks. These numbers will
undoubtedly continue to improve over time.

Beyond the argument of potential viability, many pro-choice organizations and in-
dividuals assert that a woman should maintain control over that which is part of
her own body (i.e., the autonomy argument). In this context, the physical position
of the fetus with respect to the mother’s body becomes relevant. However, once the
fetus is outside the woman’s body, the autonomy argument is invalid. The intact
D&X procedure involves literally delivering the fetus so that only the head remains
within the cervix. Based on my own experience, I can tell you that if the fetal head
remains in the cervix, insertion of scissors into the base of the skull is, by necessity,
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a blind procedure, and consequently, potentially hazardous. If, as I suspect, the
head is out of the cervix and in the vagina, that fetus is essentially delivered be-
cause there is nothing left to hold the fetal head in. At this juncture, the fetus is
merely inches from being delivered and obtaining full legal rights of personhood
under the US Constitution. What happens when, as must occasionally occur during
the performance of an intact D&X, the fetal head inadvertently slips out of the
mother and a live infant is fully delivered? For this reason, many otherwise pro-
choice individuals have found intact D&X too close to infanticide to ethically justify
its continued use.

In summary, the arguments for banning this procedure are based on maternal
safety, fetal pain, and ethical considerations. I regret the necessity to support the
development of legislation which will regulate medical care because, in general, that
is not desirable. However, in this case, it is born out of the reluctance of the medical
community to stand up for what is right.

Thank you for the opportunity to come and speak with you today.

Mr. Chairman, I'd like to request that a 1998 Journal of the American Medical
Association article that I authored, in which I expand upon the subject of my testi-
mony in front of you today, be submitted to the record.

Mr. CHABOT. Mr. Heller, I am going to give you some additional
time, because the doctor went over by about four minutes. And so
it was about nine minutes all together. So I think it is fair to give
you the same time, if you need it.

STATEMENT OF SIMON HELLER, DIRECTOR, CENTER FOR
REPRODUCTIVE RIGHTS

Mr. HELLER. I appreciate that. Well, I want to thank the Sub-
committee for inviting me here to speak. Again, this is—I believe
I was here last summer. My field of expertise is Constitutional law,
specifically, the jurisprudence that the United States Supreme
Court has developed with respect to abortion and contraception.

Nevertheless, in the course of doing many cases involving abor-
tion and contraception, I have become familiar with some of the
medical information that exists in this area as well. From a legal
standpoint, the bill you are considering today is flatly unconstitu-
tional under a Supreme Court decision, Stenberg v. Carhart that
was decided only three years ago.

There has been no change in the composition of the Supreme
Court. As Mr. Nadler pointed out, Justice O’Connor, the crucial
fifth vote in deciding Stenberg v. Carhart, pointed out very clearly,
precisely what States or Congress must do in order for a bill regu-
lating abortion methods to pass constitutional muster. This bill
does neither of the two things she specifically directed must be
done.

And I think the question one should ask oneself in considering
this legislation, if one is perhaps still not decided on the question,
is to imagine a Federal judge looking at this bill, and looking at
the Supreme Court’s decision in Stenberg v. Carhart, and deciding
what the law of the land is.

And is the law of the land going to be determined in the eyes
of the Federal judge, or appellate judge or Supreme Court Justice
by what the Supreme Court has said, or by slightly altered legisla-
tive language with legislative findings that have—that are based
not on substantial evidence, but on hardly any evidence whatso-
ever.

I will come back to that briefly in a moment. The reasons that
the bill is unconstitutional are pretty obvious. I mean, you just
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read Stenberg v. Carhart, and it applies almost word for word to
the bill. It is not limited to a single procedure.

It talks about a single procedure, and Dr. Neerhof spoke about
a single procedure in the beginning of the bill. But, then goes on
to use different language in its operative language.

Secondly, it has no health exception. I am really going to limit
most of my comments to the second flaw, the lack of a health ex-
ception, because this is where the bill goes on at length, putting
forth so-called congressional findings of fact in an effort to, I sup-
pose, displace the facts that actually exist in the real world. But,
the Supreme Court has already rejected these facts once, and it
will do so again. Now, I will explain that in a moment.

Much of the conversation here has been about Stenberg v.
Carhart, and does this bill answer the objections the Supreme
Court had? But that was not the only partial birth abortion case
before the United States Supreme Court in the year 2000. In fact,
there was another one from Wisconsin that was also in front of the
Supreme Court.

And let me tell you a little bit about that case. In that case, a
Federal district judge in Wisconsin upheld Wisconsin’s partial birth
abortion law. That judge said, this law is constitutional. Why did
the judge do that?

Among other things, he said things like, and this was Judge
Shabaz from the western district of Wisconsin, that the D&X proce-
dure poses risks to women, he said there are no published, medi-
cally-recognized studies comparing the risks of D&E to D&X. He
testified that major medical associations are reluctant to—he wrote
that major medical associations are reluctant to endorse the D&X
procedure.

He concluded: In light of this substantial evidence, the Court
concludes that partial birth abortion is never medically necessary
to preserve the life or health of a woman, and abolition of the pro-
cedure did not subject to women to materially greater health risks.
Moreover, induction is safer than D&E and can be used in those
rare pregnancies, et cetera. He reached the findings that this bill
contains.

The 7th Circuit heard the appeal. And by a 5-to-4 vote the 7th
Circuit affirmed Judge Shabaz. Judge Easterbook, a noted conserv-
ative jurist, repeated much of the district court’s findings. The dis-
trict court in the Wisconsin case concluded that the D&X procedure
is never necessary from the perspective of the patient’s health.

And Judge Easterbook said that findings is not clearly erroneous,
so we have to uphold it. What did the Supreme Court do? The Su-
preme Court vacated the 7th Circuit’s decision. The same—maybe
the day after Carhart was decided, and on remand, the 7th Circuit
unanimously, 9 to 0, said that the same Wisconsin statute they had
upheld under these type of legislative—findings similar to these
legislative findings was unconstitutional because it lacked a health
exception and it was too broad.

In other words, all of the judges of the 7th Circuit, Judge
Easterbook, Judge Posner, noted conservative judges, all agreed
that under the Supreme Court’s decision in Carhart, despite facts
found by a district court to the contrary, Wisconsin’s law was un-
constitutional. That is because the health exception is required as
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a matter of law, and because there is sufficient, I guess, disagree-
ment about the facts that neither Congress nor the States is free
to legislate in this area.

So the Supreme Court has already heard these facts. It has
looked at them, and it has rejected them, despite the fact that the
clearly erroneous law of course applied in the Wisconsin case as
well.

There is no room for play here. The Supreme Court has rejected
the old versions of this bill that were used by Congress in Congres-
sional bills that President Clinton vetoed, and has rejected these
very legislative findings that Congress is now trying to slip past
the Supreme Court.

The honorable thing to do, when Congress disagrees with the Su-
preme Court decision, is to propose an amendment to the United
States Constitution, have it passed, I believe, by a two-thirds vote
of Congress, and have it ratified by three-quarters of the States.
This is not that. This is, as Mr. Nadler said, thumbing its nose at
the Supreme Court. It should be rejected. In fact, it was rejected
by the voters of three States who were actually asked to vote on
whether they wanted such a law or not, in Maine, Washington and
Colorado, the voters rejected this type of statute. So the only public
opinion polls that count, the ones at the ballot box, have rejected
this type of legislation.

I urge the Committee to do so as well. Thank you.

Mr. CHABOT. Thank you.

[The prepared statement of Mr. Heller follows:]

PREPARED STATEMENT OF SIMON HELLER

Mr. Chairman:

Thank you for giving me the opportunity to testify this afternoon. My name is
Simon Heller. I acted as the lead trial attorney in the Stenberg v. Carhart Nebraska
abortion ban case and had the privilege of arguing the case before the Supreme
Court in April of 2000.

I. INTRODUCTION

H.R. 760 is not a ban on one clearly defined, late-term abortion method, as its
proponents deceptively claim. Instead, it is an extreme measure that sacrifices wom-
en’s health to further the ideological agenda of the anti-choice movement. It is
therefore unconstitutional under controlling Supreme Court precedent. Since Roe v.
Wade, 410 U.S. 113 (1973), the Supreme Court has consistently held that the right
to privacy under our Constitution gives primacy to the pregnant woman’s health:
she has the right to end a pregnancy that threatens her health, Roe, 410 U.S. at
164, and she has the right to the safest method of ending the pregnancy. See
Thornburgh v. ACOG, 476 U.S. 747, 768-69 (1986). H.R. 760, captioned as a ban
on “partial-birth abortion,” is unconstitutional in that it suffers from precisely the
two flaws identified by the United States Supreme Court in its recent decision strik-
ing down Nebraska’s ban on “partial-birth abortion.” Stenberg v. Carhart, 530 U.S.
914 (2000). In Carhart, the Court invalidated the Nebraska law for “at least two
independent reasons”:

First, the law lacks any exception “for the preservation of the . . . health of

the mother.” [Planned Parenthood v.] Casey, 505 U.S. [833 (2000)], at 879 (joint

opinion of O’Connor, Kennedy, and Souter, JJ.). Second, it “imposes an undue

burden on a woman’s ability” to choose a [dilation and evacuation] abortion,

thereby unduly burdening the right to choose abortion itself. Id., at 874.
Carhart, 530 U.S. at 930 (parallel citations omitted). Importantly, Justice O’Con-
nor’s concurrence re-emphasized these very same constitutional infirmities. Carhart,
530 U.S. at 947 (O’Connor, J., concurring). The sponsors of the bill seek to evade
the Carhart ruling in two ways. Neither is successful.
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II. H.R. 760 IMPOSES AN UNDUE BURDEN ON THE RIGHT TO CHOOSE ABORTION

The Supreme Court found that the language of Nebraska’s statute was broad
enough to prohibit the dilation and evacuation [“D&E”] method of performing an
abortion. Because D&E is the most commonly used method in the second trimester
of pregnancy, a law that bans that method is tantamount to a ban on second-tri-
mester abortions. Abortion bans have been unconstitutional since Roe v. Wade was
decided nearly thirty years ago.!

The sponsors of H.R. 760 have altered the definition of “partial-birth abortion,”
which is not a medical term, but instead a propaganda term designed to inflame
public opinion against all abortions. Yet this alteration still does not result in a pro-
hibition on a narrowly circumscribed category of abortion techniques. Instead, just
like the language of Nebraska’s statute, it could still prohibit many pre-viability
abortions using the D&E method, of which the specific technique described in the
first paragraph of the bill’s findings is simply one type.2 In fact, the prohibitory lan-
guage of the bill is quite plainly broader than the abortion technique described in
paragraph one of the bill’s “findings.” Compare H.R. 760 §2, |1 (describing breech
presentation technique) with §3, ch. 74 § 1531(b)(1)(A) (prohibiting both breech and
cephalic presentation techniques). The bill perpetuates the problem of Nebraska’s
law: it uses language which sweeps more broadly than the single technique de-
scribed in the “findings” by the sponsors.

III. H.R. 760 WILL HARM WOMEN’S HEALTH

The sponsors have simply put forward the bald assertion that, contrary to the Su-
preme Court’s holding in Carhart,3 no health exception is necessary in their bill be-
cause the technique described in paragraph one of the bill’s findings is never medi-
cally necessary and is actually harmjful to women’s health.# Both assertions are,
however, false. It is thus of little moment that the sponsors seek to label these par-
ticular false statements as “Congressional findings.” Whatever deference the Judici-
ary may owe to Congressional findings, no deference is due where the findings are
demonstrably false. As Justice Thomas has written:

We know of no support . . . for the proposition that if the constitutionality of
a statute depends in part on the existence of certain facts, a court may not re-
view [Congress’s] judgment that the facts exist. If [Congress] could make a stat-

1The Supreme Court’s abortion jurisprudence has also consistently recognized that only two
government interests—the interest in the potential life of the fetus and the interest in the
health of the pregnant woman—can justify restrictions on abortion. Since a ban on some abor-
tion methods simply steers women towards other abortion methods, such a ban does not serve
the interest in potential life. Because the ban contained in H.R. 760 ‘also does not promote wom-
en’s health, several eminent judges have questioned whether such a ban even passes muster
under the most deferential form of judicial review, often called rational basis review. For exam-
ple, then Chief Judge Posner of the United Stafes Court of Appeals for the Seventh Circuit
wrote: “Even if the standard for judicial review of state abortion laws challenged under the due
process clause of the Fourteenth Amendment were merely that of rational relation to a legiti-
mate state interest, Wisconsin’s partial birth statute would be in trouble. Not because states
do not have legitimate interests in the regulation of abortion, especially late-term abortions, but
because the Wisconsin statute does not seem rationally related to any of those interests, and
in particular to the interest of preservation of fetal life “ Planned Parenthood of Wisconsin v.
Doyle, 162 F.3d 463, 470 (7th Cir. 1998). Similarly, Justice Stevens wrote that he could not un-
derstand “how a State has any legitimate interest in requiring a doctor to follow any procedure
other than the one that he or she reasonably believes will best protect the woman in her exer-
cise of this constitutional liberty [to choose abortion].” 530 U.S. at 946 (Stevens, J., concurring).

2The sponsors could have, but did not, use more specific language quoted approvingly by Jus-
tice O’Connor in her concurrence in Carhart, namely language used in state statutes which Jus-
tice O’Connor believed applied only to a narrowly defined abortion technique. See 530 U.S. at
950 (O’Connor, J., concurring) (quoting Kansas, Montana and Utah statutes at length). Indeed,
the sponsors do not even consistently describe the same techmque within the findings. Compare
Finding 1 (partial-birth abortion involves delivery until “only the head remains in the womb”)
with Finding J14(A) (partial-birth abortion involves conversion to a footling breech presentation)
and lf‘inding 14(J) (partial-birth abortion involves delivery of “all but the head, out of the
womb”).

3 And contrary to Justice O’Connor’s concurrence: “First, the Nebraska statute is inconsistent
with Casey because it lacks an exception for those instances when the banned procedure is nec-
essary to preserve the health of the mother.” 530 U.S. at 947

40f course, any physician who knowingly (or even negligently) performed an abortion using
an unsafe method (e.g., using non-sterile instruments) would be both civilly liable for mal-
practice and subject to professional discipline in most states. Significant questions are raised
under the Fifth Amendment’s equal protection component by a Congressional effort to target
one area of medicine, namely abortion care, for federal criminal regulation when all medical care
is already extensively regulated by the States. Indeed, surgical abortion is among the safest sur-
gical procedures performed in the United States.
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ute constitutional simply by “finding” that black is white or freedom, slavery,
judicial review would be an elaborate farce. At least since Marbury v. Madison,
5 U.S. (1 Cranch) 137, 2 L.Ed. 60 (1803), that has not been the law.

Lamprecht v. FCC, 958 F.2d 382, 392 n.2 (D.C. Cir. 1992) (per Thomas, Circuit Jus-
tice).

“Medically necessary,” in the case of abortion, has two distinct meanings: whether
the abortion itself is medically necessary, and whether a particular method of abor-
tion is medically necessary. The sponsors intentionally conflate the two meanings,
even though only the latter meaning is relevant in the case of an ban on abortion
methods. Thus, for example, paragraph 14(E) of the findings asserts that the physi-
cian “credited with developing the partial-birth abortion procedure” “has never en-
countered a situation where a partial-birth abortion was medically necessary to
achieve the desired outcomee . . .” (Paragraph 14(D) similarly mischaracterizes and
misconstrues Dr. Carhart’s testimony.) Of course, as with other medical treatments,
a pregnant woman and her physician typically choose from among a few alternative
techniques to end the pregnancy. But one technique may be the safest and most
medically appropriate technique. The bill removes the determination of which tech-
nique is the safest and most appropriate from the hands of physicians and patients
and places it in the hands of federal prosecutors.

But the Supreme Court has removed this medical determination from the political
arena. As the Court stated in Carhart, “Iwe have] made clear that a State may pro-
mote but not endanger a woman’s health when it regulates the methods of abor-
tion.” 530 U.S. at 931 (citing Thornburgh v. American College of Obstetricians and
Gynecologists, 476 U.S. 747, 768-69 (1986); Colautti v. Franklin, 439 U.S. 379, 400
(1979); Planned Parenthood v. Danforth, 428 U.S. 52, 76-79 (1976); Doe v. Bolton,
410 U.S. 179, 197 (1973)). The sponsors of H.R. 760 assert in their findings that
the abortion techniques they are prohibiting are not only “unnecessary to preserve
the health of the mother, but in fact pose[] serious risks to the long-term health of
women and in some circumstances, their lives.” § 2 (“Findings”), {2.5 As is very clear
from the factual record not only in the Carhart case itself, but in many other cases
challenging partial-birth abortion bans, there is, at a minimum, significant evidence
that no technique banned by H.R. 760 is harmful to women.

Instead, there is significant evidence that one technique banned by H.R. 760,
called dilation and extraction (D&X) by the Supreme Court, see Carhart, 530 U.S.
at 927, is in fact the safest and best abortion technique in some cases. Thus, though
acknowledging the lack of statistical studies comparing the safety of the D&X tech-
nique with other abortion methods, federal judges reviewing statutes from the fol-
lowing states made the following factual determinations about the D&X technique
based on testimony both favoring and disfavoring the D&X technique:

Arizona: The D&X method is one of several “safe, medically acceptable abor-
tion methods in the second-trimester.” Planned Parenthood v. Woods, 982 F.
Supp. 1369, 1376 (D. Ariz. 1997) (Bilby, J., appointed by President Carter).

Illinois: “[D&X] reduces the risk of retained tissue and reduces the risk
of uterine perforation and cervical laceration because the procedure re-
quires less instrumentation in the uterus. [It] may also result in less blood
loss and less trauma for some patients and may take less operating time.”
Hope Clinic v. Ryan, 995 F. Supp. 847, 852 (N.D. Ill. 1998) (Korcoras, dJ., appointed
by President Carter).

New Jersey: “The intact dilatation and extraction, or intact D&X, has not
been the subject of clinical trials or peer-reviewed studies and, as a result,
there are no valid statistics on its safety. As its ’elements are part of estab-
lished obstetric techniques,” the procedure may be presumed to pose simi-
lar risks of cervical laceration and uterine perforation. However, because
the procedure requires less instrumentation, it may pose a lesser risk.
Moreover, the intact D&X may be particularly helpful where an intact fetus
is desirable for diagnostic purposes.” Planned Parenthood of Central New Jer-

5The more detailed “findings” on the harm of “partial-birth abortion” to women are at best
opaque, and at worst misleading and false. Paragraph 14(A) of the findings purports to list risks
of “partial-birth abortion,” but does not quantify those risks or compare them in any meaningful
way to the risks of abortion methods (like hysterotomy which involves abdominal rather than
vaginal removal of the fetus) that are clearly permitted under the bill, or to the risks of carrying
a pregnancy to term. Paragraph 14(B) seems to focus on the lack of controlled studies of “par-
tial-birth abortion,” but the lack of studies does not prove that any technique is not safe, it sim-
ply leaves the question open. Paragraph 14(C) tendentiously cites an unnamed medical associa-
tion’s views, but fails to disclose that the medical organization specializing in reproductive
health care for women, ACOG, disagrees with these views.
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sey v. Verneiro, 41 F. Supp. 2d 478, 484-85 (D.N.J. 1998) (Thompson, C.J., appointed
by President Carter) (citation to ACOG Statement on Intact D&X omitted).

Ohio: “[TThis Court finds that use of the D&X procedure in the late second
trimester appears to pose less of a risk to maternal health than does the
D&E procedure, because it is less invasive—that is, it does not require
sharp instruments to be inserted into the uterus with the same frequency
or extent—and does not pose the same degree of risk of uterine and cer-
vical lacerations . . . [Tlhe D&X procedure appears to have the potential
of being a safer procedure than all other available abortion
procedures . . .” Women’s Medical Professional Corp. v. Voinovich, 911 F. Supp.
1051, 1070 (S.D. Ohio 1995) (Rice, J., appointed by President Carter).

Rhode Island: “Doctors have not done statistical studies as to the relative
risk of a D&X, although the doctors testified that it was equal to or less
than the risk of a D&E.” Rhode Island Medical Society v. Whitehouse, 66 F. Supp.
2d 288, 298 (D.R.I. 1999) (Lagueux, C.J., appointed by President Reagan).

Virginia: “When the relative safety of the D&E is compared to the D&X,
there is evidence that the D&X (which is but a type of D&E . . .) has many
advantages from a safety perspective. . . . For some women, then, the D&X
may be the safest procedure.” Richmond Medical Center for Women v. Gilmore,
55 F. Supp. 2d 441, 491 (E.D. Va. 1999) (Payne, J., appointed by President Bush)
(citations to the trial record omitted).

Wisconsin: “The D&X procedure is a variant of D&E designed to avoid
both labor and the occasional failures of induction as a method of aborting
the fetus, while also avoiding the potential complications of a D&E. For
some women, it may be the safest procedure. So at least the plaintiff physi-
cians believe, and these beliefs are detailed in affidavits submitted in the
district court. This is also the opinion of the most reputable medical authorities
in the United States to have addressed the issue: the American Medical Association
and the American College of Obstetricians and Gynecologists.” Planned Parenthood
of Wisconsin v. Doyle, 162 F.3d 463, 467-468 (7th Cir. 1998) (per Posner, C.J., ap-
pointed by President Reagan, joined by Rovner, J., appointed by President Bush)
(emphasis added).

Perhaps most importantly, the Supreme Court held that the absence of medical
consensus about the safety or benefits of a particular abortion technique does not
authorize the government to ban the technique: “Where a significant body of med-
ical opinion believes a procedure may bring with it greater safety for some patients
and explains the medical reasons supporting that view,” 530 U.S. at 937, neither
Congress nor the States may ban the procedure. H.R. 760 directly contravenes this
legal holding by choosing one side in the medical debate about abortion methods via
the device of Congressional findings. Yet this is a debate the Supreme Court has
required the government to stay out of.

IV. THE BILL THREATENS THE SEPARATION OF POWERS

The bill also presents a greater threat to our constitutional system of government.
Where constitutional rights are at stake, the Judiciary conducts its own independent
review of the facts. See, e.g., Landmark Communications, Inc. v. Virginia, 435 U.S.
829, 843-44 (1978). Even where constitutional rights are not at stake, the Court has
recently viewed with skepticism Congressional findings purportedly supporting its
exercise of powers under Article I or Section 5 of the Fourteenth Amendment. See,
e.g., United States v. Morrison, 529 U.S. 598, 614 (2000). Here, the sponsors assert
that factual findings made by the Judiciary can be, in essence, set aside by contrary
Congressional findings. Under this novel regime, Congress could have overturned
Brown v. Board of Education by “finding” that racially separate schools were, in fact
“equal,” or could, in line with this bill’s approach, ban all D&E abortions by “find-
ing” that all D&E procedures were unsafe and that, contrary to actual fact, D&E’s
were rarely performed. Ultimately, Congressional findings that seek to defy the Su-
preme Court and the function of the federal courts as triers of facts will not only
threaten the independence of the Judiciary, but undermine the value of Congres-
sional findings in other contexts where such findings may, unlike in this bill, actu-
ally be a legitimate and appropriate exercise of Congressional power.

Congressional attempts to overturn Supreme Court precedents have always failed.
For example, Congress passed the Religious Freedom Restoration Act (RFRA) in re-
sponse to an earlier Supreme Court decision. Employment Div., Dept. of Human Re-
sources of Oregon v. Smith, 494 U.S. 872 (1990) (holding that neutral, generally ap-
plicable laws may be applied to religious practices even when not supported by a
compelling state interest). Congress held separate hearings to assess the issues and
made independent findings, prior to enacting the law. In striking down RFRA, the
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Supreme Court held that Congress “has been given the power ’to enforce,” not the
power to determine what constitutes a constitutional violation.” City of Boerne v.
Flores, 521 U.S. 507, 519 (1997). The Court further held that “The power to inter-
pret the Constitution in a case or controversy remains in the Judiciary,” id. at 524,
and “RFRA contradicts vital principles necessary to maintain separation of powers
and the federal balance.” Id. at 536.

Similarly, Congress attempted to overturn the Supreme Court’s Miranda require-
ments by enacting a new “voluntariness” standard in their place. In Dickerson v.
United States, 530 U.S. 428, 435-36 (2000), the Supreme Court reviewed the law,
and in striking it down held that “Miranda, being a constitutional decision of this
Court, may not be in effect overruled by an Act of Congress,” id. at 432, and “Con-
gress may not legislatively supersede our decisions interpreting and applying the
Constitution.” Id. at 437.

Here, again, Congress is attempting to overturn Supreme Court constitutional
precedent by enacting a law that fails to adhere to the precedent. As in these cases,
Congress has overstepped its bounds - the bill does not pass constitutional muster.

V. CONCLUSION

The Supreme Court’s decision in Stenberg v. Carhart is clear: even a specific, nar-
rowly worded ban on the D&X abortion technique must contain a health exception
because significant evidence supports the likelihood that the D&X technique is the
safest technique in some cases. Carhart also re-affirms that a ban on commonly
used abortion methods cannot masquerade as a prohibition on a specific technique,
for such a ban imposes an undue burden. This decision is in keeping with the Su-
preme Court’s long-held principle that the health of the pregnant woman must be
protected when government regulates abortion, and that government must respect
the reasonable medical judgment of physicians and their women patients. Congress
would do well to heed the Supreme Court’s pronouncement by rejecting this bill.

Mr. CHABOT. Professor Bradley.

STATEMENT OF GERARD V. BRADLEY, PROFESSOR OF LAW,
UNIVERSITY OF NOTRE DAME

Mr. BRADLEY. I thank the Members of the Subcommittee. Thank
you for this opportunity to address the constitutionality of H.R.
760, especially in light of the decision of the Court in Stenberg v.
Carhart.

My written testimony addresses several issues, but in these brief
opening remarks, I will limit myself to what I take to be the most
important Constitutional question, the question about a health ex-
ception and medical necessity.

H.R. 760 says that medical necessity is a question of fact. H.R.
760 says that the fact is, there are no cases of medical necessity
for D&X abortion, hence, there is no need for a health exception in
the bill.

The Carhart Court also said that medical necessity is “a factual
question,” not a question of law, which was the matter, by the way,
in the Boerne case, and it was the Freedom of Restoration Act that
Representative Nadler referred to. There was a dispute there be-
tween Congress and the court, really about the meaning of the free
exercise clause. That is not this situation.

And it was also not a case in Stenberg v. Carhart of legal charac-
terization of facts, nor did the Court say it was a question a mix
of law and fact. Now, the Supreme Court implicitly conceded, in my
view, in Carhart, that if it is true, that there are no factual cases
i)f medical necessity, there is no need for a health exception in the
aw.

So what is the problem? Well, the Carhart Court surely does not
say, as does H.R. 760, that there are no cases of medical necessity.



17

On the other hand, the Carhart Court does not contraindicate H.R.
760.

For in my view, the Carhart opinion does not say, the Carhart
majority, does not assert, that there are cases of medical necessity.
But, what does the Carhart majority opinion say? It seems to me
that the majority statements on this matter can be divided up into
basically two groups, two different types, two kinds.

The first kind: The Carhart Court says, in so many words, the
district court found that there are cases of medical necessity, and
the record supports that finding. But this type of statement pre-
sents no constitutional problem, no constitutional impediment to
H.R. 760. For saying that the record in a particular trial supports
a verdict is not at all to say that the verdict is true, or even that
a reviewing court would have reached the same verdict on the
same record.

And we all know of cases of a record in a criminal trial which
could well support, in fact, does well support, a judgment of convic-
tion, even for an entirely innocent person. The fact is, an appellate
court does not view the fact of the matter head on, sort of in real
life in real time, without restriction, and in light of all the relevant
research.

The Supreme Court in Carhart viewed the fact of the matter as
if through a glass darkly. Appellate courts, including the Supreme
Court in Carhart, is encumbered by the record below, and by a
whole complex of assumptions, presumptions and legal rules gov-
erning the relationship between superior and inferior courts; all
matters peculiar to judicial proceedings.

As the Supreme Court has often said, Congress is free of these
peculiar judicial constrains, and for that reason, among others,
Congress, the Supreme Court has often said, is a superior fact find-
er.
Now, the second type of statement in Carhart. Second type of
statement is, in so many words, some medical authorities, the
Court says substantial at one point, significant at another point,
but the Court says, some medical authorities say there are cases
of medical necessity and Nebraska has not demonstrated that they
are wrong. Some voices say there are such cases, and the Court is
unable or not in a position to say that they are wrong.

But this too is not a constitutional impediment to voting in favor
of the H.R. 760. For the Court did not say that these authorities
are right. The Court did not say that, in fact, there are cases of
medical necessity. H.R. 760 obviously holds that these voices are
mistaken, that there are no cases of medical necessity.

And what Nebraska failed to demonstrate in 1997, may well be
shown to the satisfaction of Congress in 2003. The Supreme Court
said that the question of medical necessity was uncertain. A confes-
sion, in my view, I think, that it just did not know what the fact
of the matter truly was. But, the Court did not say that is a ques-
tion that can’t be answered or that is a matter to which the answer
can never be known. H.R. 760 contains Congress’s answer to the
factual question, the factual question which I submit the Court was
not in a position to answer in Stenberg v. Carhart.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Bradley follows:]
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PREPARED STATEMENT OF GERARD V. BRADLEY

I am grateful to the Subcommittee for this opportunity to provide an opinion on
the constitutionality of HR 760, especially in light of the Supreme Court’s decision
in Stenberg v. Carhart.

I. ENUMERATED POWERS

The first question about the Constitution and this—or any—act of Congress is not
about limits, such as might be found in Roe v. Wade, Casey v. Planned Parenthood,
and Stenberg v. Carhart. The first question is whether the proposed legislation is
within an enumerated congressional power, powers granted by the people and listed
(chiefly) in Article I of the Constitution. Our national government does not possess
general, much less unlimited, lawmaking authority; in our federal system the states
possess general police power, understood as an undifferentiated authority to care for
the whole common good of political society. Given this federal structure, the first
question is always: is this bill within the power Congress has chosen to exercise,
as that power has been authoritatively interpreted by the Supreme Court?

Congress intends HR 760 to be an exercise of its power over “commerce . . .
among the several states.” U.S. Const, art I, sec. 8. The scope of this interstate com-
merce power has been reduced somewhat by recent decisions of the Supreme Court
in U.S. v. Lopez, 514 U.S.549 (1995)) and U.S. v. Morrison 529 U.S. 598 (2000). But
HR 760 is surely within the commerce power; this bill includes a jurisdictional ele-
ment of the sort which, Lopez and Morrison suggest, satisfies constitutional require-
ments. See 529 U.S. at 613, relying upon Lopez.

An element of every prosecution (or civil suit) under HR 760 is that the partial-
birth abortion be performed by a physician “in or affecting interstate or foreign com-
merce.” In each case the federal prosecutor (or plaintiff’s attorney) must establish
a connection between the particular act being prosecuted (or sued upon), and inter-
state commerce. Proof of this element, like all the elements of a criminal offense,
must satisfy a jury beyond a reasonable doubt. HR 760 wisely leaves the question
of sufficient proof of this “effect” to trial courts charging juries and deciding post-
verdict motions, and to appellate courts. We can speculate, though, that the element
would be proved by evidence that a patient communicated from out-of-state with an
abortion provider, and subsequently crossed state lines to procure the abortion.

I turn to the question of applicable limits arising from the Supreme Court’s abor-
tion cases, most pertinently Carhart.

II. D&E, D&X AND “UNDUE BURDEN”

The Supreme Court in Carhart gave two reasons for concluding that Nebraska’s
partial-birth abortion ban violated the Constitution. One was that the ban placed
an “undue burden” upon some women’s abortion liberty. Why? Because the Ne-
braska statute’s definition covered not only the prohibited D&X procedure, but some
permitted D&E procedures, too. In the Court’s words: “[Ulsing this law some
present prosecutors and future Attorneys General may choose to pursue physicians
who use D&E procedures, the most commonly used method for performing
previability second trimester abortions. All those who perform abortion procedures
using that method must fear prosecution, conviction, and imprisonment. The result
is an undue burden upon a woman’s right to make an abortion decision.”

The problem in Carhart was shoddy legislative draftsmanship. Nebraska’s draft-
ers aimed at D&X and carelessly hit D&E too. Nowhere did the Carhart Court sug-
gest that the fatal indeterminacy and overlap were features of medical reality. In
reality D&X is not a vague, uncertain thing, such as (to use some standard legal
examples) “unreasonable noise” or “due diligence” or “harmful effects” are vague.
Those phrases may well convey a core of settled, easy applications. But they also
point to gray, contested areas of uncertain application. These vague terms could be
applied to many doubtful or borderline cases; persons of good faith trying to conform
their conduct to law may not know which side of the line they tread. A boom box
on a subway may make “unreasonable noise.” Maybe not. Is it too loud on a beach?
At the park? Who is to say? What is a music lover to do?

D&X is surely not an ambiguous term, pointing more or less equally to two sepa-
rate procedures. “USC” is ambiguous, for it could refer to the University of Southern
California, or to the University of South Carolina. D&X points to an unmistakable,
distinct medical procedure.

If partial-birth abortion blended into and was often indistinguishable from D&E
(or any other permitted procedure), even the best drafters might not be able to draw
a line clear enough to surmount the “undue burden” hurdle of Carhart. But D&X
is distinguishable; the definition in HR 760 reliably separates it from D&E.
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The Carhart Court implicitly assumed that D&X is a distinct, readily identifiable
procedure, distinguishable from D&E. This assumption is evident in Carhart’s dis-
cussion of D&X and its benefits compared to D&E abortions. How could Supreme
Court Justices intelligently weigh the question of health risks and benefits of two
medical procedures, unless the procedures were different, did not overlap, and were
not confused by, or confusing to, medical practitioners and researchers? How could
anyone?

In other words: no intelligent discussion of the central question before this com-
mittee—the necessity of a “health” exception to any law prohibiting D&X abor-
tions—is possible, save by supposing that D&X can be reliably and systematically
distinguished from other abortion procedures. One cannot debate which is the better
football team—USC or UCLA—save by knowing that they are two different schools,
albeit both in the California public system, and possessed of similar-sounding acro-
nyms. Again: were not those who perform and study the effects of abortion able to
know what is, and what is not, a D&X procedure it would be impossible to state
firmly that D&X is safe, or safer, or safest, compared to other procedures. But this
is precisely the position of those who oppose HR 760.

What was shoddy about the Nebraska law? Its use of the phrase “substantial por-
tion” of a living unborn child. Because a D&E procedure may commonly involve
pulling from the birth canal a limb or extremity—the Court referred repeatedly to
“arm and a leg” and, at one telling point, “as small a portion as a foot”—Nebraska
caught some (many?) D&E procedures in its D&X net.

HR 760 avoids entirely the asserted defects of the Nebraska law. This bill’s defini-
tion of the prohibited procedure—most pointedly, delivery of “the entire fetal head”
or, in the case of breech delivery, “any part of the fetal trunk past the naval”—over-
comes the vagueness and uncertain application of the analogous Nebraska lan-
guage—“substantial portion” of the unborn child. No abortion doctor could confuse
what it prohibited by HR 760, and a D&E abortion.

The Carhart majority all but conceded that a statute drafted as is HR 760 would
pass constitutional muster under the “undue burden” analysis. The Nebraska Attor-
ney General urged the Court to read “substantial portion” to mean “the child up to
the head.” The Court said that such a reading—treating the statute as if it said,
“the child up to the head”—would reliably distinguish D&X from D&E, where “the
physician introduces into the birth canal a fetal arm or leg.” But, the Carhart ma-
jority rejected the Attorney General’s limiting instruction because it conflicted with
the statutory definition—*“substantial portion.” The Court nonetheless said: “We are
aware that adopting the Attorney General’s interpretation might avoid the constitu-
tional problem.”

HR 760 actually does say, “the entire fetal head is outside the body of the moth-

»

er.
1II. A “HEALTH” EXCEPTION

The most controverted feature of HR 760 is the absence of a “health” exception,
the second ground of the Carhart opinion. Since there is no doubt that Roe and suc-
ceeding cases generally require a “health” exception, the constitutionality of HR 760
depends upon its superfluity: if a D&X is never necessary to preserve a woman’s
health, then the absence of a “health” exception is constitutionally unobjectionable.

HR 760 recites Congress’s relevant finding of fact: D&X is never necessary to pre-
serve a woman’s health.

I possess no special competence or expertise to judge the truth of this assertion.
My competence permits me to address, however, a related and, I think, important
constitutional question: for any member of Congress who judges the assertion to be
supported by the evidence and the best conclusion available, is there some reason
arising in Roe, Carhart or any place else in constitutional law why that member
should hesitate to vote for HR 760?

My answer is no.

Effectively the same question is found paragraph (8) of the Findings part of HR
760. It says that “under well-settled Supreme Court jurisprudence, the United
States Congress is not bound to accept the same factual findings that the Supreme
Court was bound to accept in Carhart under the ‘clearly erroneous’ standard. Rath-
er, the United States Congress is entitled to reach its own factual findings—findings
that the Supreme Court accords great deference—and to enact legislation based
upon these findings so long as it seeks to pursue a legitimate interest that is within
the scope of the Constitution, and draws reasonable inferences based upon substan-
tial evidence” I judge this to be an accurate statement of the law.

Since there appears to be no doubt that Congress is pursuing a legitimate inter-
est, is basing its judgments upon substantial evidence, and that as a general matter
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the Supreme Court accords great deference to Congressional fact-finding (the find-
ings portion of HR 760 contains ample citation to the cases), I turn to what to the
heart of the controversy over the proffered factual finding: whether it runs afoul of
the Court’s opinion in Carhart.

I think it does not.

The most pertinent passage of Carhart is this: Nebraska “fails to demonstrate
that banning D&X without a health exception may not create significant health
risks for women because the record shows that significant medical authority supports
the proposition that in some circumstances, D&X would be the safest procedure.”
[emphasis added]

The question about HR 760 is, then, whether the proffered Congressional find-
ing—that D&X is never medically indicated for a woman’s health—is neutralized,
or rendered inoperative, or is somehow in conflict with the quoted passage from
Carhart. My answer is, again no.

Why?

My reasoning includes four important preliminary points. First. With HR 760 we
are 1n no way talking about a Congressional power to preclude independent judicial
evaluation of the facts. We are talking about the appropriate level of judicial def-
erence to congressional fact finding, not about judicial abdication.

Second. With HR 760 we are not talking about Congress dictating to the Court
what that appropriate level is, or should be. That matter is left to the Court. We
are talking about the Court’s doctrines about deference, not about a congressional
putsch.

Third. The alleged conflict is about a question of simple fact, colored by profes-
sional medical judgment: are there cases of medical necessity? The “conflict” here
is thus radically unlike the conflict in, for example, City of Boerne v. Flores, the
1995 Supreme Court decision invalidating the Religious Freedom Restoration Act.
There the conflict was about the law of the Constitution, pure and simple. Congress
aimed in RFRA to reverse a prior judicial interpretation of the Free Exercise
Clause, namely, the holding in Employment Division v. Smith.

HR 760 is not nearly so audacious as RFRA. HR 760 rewrites no law and aims
at no novel interpretation of the Constitution. A Boerne situation here would be if
Congress asserted in HR 760 that the Court misinterpreted the Constitution in Roe.
We would have Boerne here if Congress asserted, for example, that no health excep-
tion was required by the Constitution. Instead, Congress says in HR 760 that non
is required by the facts.

HR 760 is not a case like Brown v. Board of Education, either. There is indeed
a sense in which the Brown Court invalidated the “separate but equal” doctrine
upon factual considerations, insofar as the inhibiting psychological effects of seg-
regation upon black children’s learning amount to a “fact.” But Brown is unlike this
situation for two reasons. One is that, even if the Brown psychological findings are
“facts” which, at least in theory, Congress could have judged differently, the critical
part of Brown was not the raw fact of the matter. It was the Court’s legal character-
ization of those facts as unconstitutional inequality. Besides, if Congress could have
revised Brown by visiting the factual question, the fault lies not with the doctrine
of Congressional ascendancy over fact-finding—which is solidly supported by prece-
dent and prudential considerations—but with the Brown Court, which chose to
stake its holding, not on the sure high terrain of moral principle, but in the prosaic
and slippery ground of psychological testing.

Fourth. Nothing in the relevant Supreme Court precedents suggests that the
question at issue here—medical necessity, if any, for D&X abortion—is beyond the
ordinary competence of Congress. Nothing in the cases suggests that the Court
would, or should, deviate from its ususal standard of according great deference to
a Congressional finding. The grounds for that deference were stated with
unsurpassable clarity by Archibald Cox, in a classic law review article:

The greater number of members [of a legislature] and their varied backgrounds
and experience make it virtually certain that the typical legislature will com-
mand wider knowledge and keener appreciation of current social and economic
conditions than will the typical court. The legislative committee, especially
when armed with able counsel and the power of subpoena, is better equipped
to develop the relevant data. Courts have always found it hard to develop the
background facts in constitutional cases. Judicial notice often means only intui-
tion or prejudice. Occasionally, special masters have been appointed to make
elaborate studies of economic conditions, as where a particular industry has
been subjected to novel legislation. A court may hear expert witnesses, but they
are seldom more than special pleaders.
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A. Cox, The Role of Congress in Constitutional Determinations, 40 U. Cinn. L. Rev.
199 (1971).

IV. CONGRESS AND COURT IN CONFLICT?

HR 760 finds that there is no medical necessity for a D&X abortion. Does this
finding conflict with what the Supreme Court says in Carhart? There are no expres-
sions in Carhart which clearly show that the Court, speaking in its own voice, eval-
uated the factual question head on, all things considered, and rendered a de novo
judgment of its own. The expressions are all suggestive of a more limited, refracted
and conditional judgment. Some examples: “In sum, Nebraska has not convinced us
that a health exception is never necessary to preserve the health of the woman.”
“The upshot is a District Court finding that D&X significantly obviates health risks
in certain circumstances, a highly plausible record-based explanation of why that
might be so. . . . ” See also the expression quoted earlier in this testimony on this
record Nebraska has not demonstrated the truth of its assertion that there are no
cases of medical necessity.

These expressions can be read in two slightly different ways. But on neither read-
ing does HR 760 conflict with Carhart.

On one reading of Carhart, the Supreme Court asserted no judgment of its own
about medical necessity. On this first reading, the Supreme Court left undisturbed
the lower court’s conclusions because they were not “clearly erroneous.” Findings
which are not “clearly erroneous,” however, could be false. On this reading the Su-
preme Court could actually agree with HR 760 that there are no cases of medical
necessity. On this view, by enacting HR 760 Congress would be presenting the Su-
preme Court a welcome opportunity to implement its—the Court’s—judgment that
there are no cases of medical necessity, a judgment stifled by the incorrect though
plausible findings of the District Court.

On this first reading, Carhart is no impediment whatsoever to Congressional fact-
finding, save that which presupposes a single District Court judge can bind, for all
time, the great coordinate branches of government on a question of fact. One sorely
hopes that such questions cannot be settled by who wins the race to the courthouse,
and on the luck of the judicial draw on race day.

The second possible reading of Carhart is this: the Supreme Court itself is heard
to judge the record. On this reading the high Court would be saying: we (along with
the District court) do not think Nebraska has made its case, as far as proof in this
record goes. This reading of Carhart is not in conflict with HR 760.

The Carhart Court was inescapably limited to opining upon the record compiled
below. That a judicial proceeding suffered all the limitations and comparative dis-
advantages identified by Archibald Cox. Cox’s caution about “special pleader” ex-
perts is perhaps most noteworthy: it would be difficult to overstate the role of one
man’s “expert” testimony in the compilation of that record—the defendant, Dr.
Leroy Carhart. The Supreme Court expressed its judgment most tellingly: “the find-
ings and evidence support Dr. Carhart.”

Those findings were, moreover, about Dr. Carhart: “The District Court concluded,”
said the Supreme Court, “that ‘the evidence is both clear and convincing that
Carhart’s D&X procedure is superior to, and safer than, the other abortion proce-
dures used during the relevant gestational period in the 10 to 20 cases a year that
present to Dr. Carhart.” The District Court made no findings, the Supreme Court
added, about the procedure’s “overall safety;” the record contained evidence of no
“controlled studies that would help answer” the question of medical necessity.

The high Court stressed repeatedly the “uncertainty” of medical opinion about the
safety of D&X, an “uncertainty” which itself became the reason for the Court’s judg-
ment: “the uncertainty means a significant likelihood that those who believe that
D&X is a safer abortion method in certain circumstances may turn out to be right.”
This, I submit, is the Carhart Court’s independent judgment about medical neces-
sity: we simply do not know if there is a medical necessity, said the Justices. Not
know}ilng, we choose to err on the side of safety for women, just in case Dr. Carhart
is right.

The Carhart Court did not find facts. The Carhart Court appealed for facts. HR
760 responds to that appeal.

The record upon which the Supreme Court relied in Carhart was compiled in
1997-98. The record consisted of data and experiences older than that. That record
indeed contained “medical authority” (which the Court described as “significant”) in-
dicating that D&X might be the safest abortion procedure in some circumstances.
But the Court never said that these authorities were right. The Court said that the
opinion expressed in those authorities—that D&X was sometimes safest—was not
proved wrong by the state of Nebraska.
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As anyone with courtroom experience will tel you, what is not proved wrong in
a single trial might well be true.

Congress is not limited by any judicial record. Its members may rely upon the lat-
est knowledge about D&X and medical necessity. Given the dearth of knowledge
about D&X in the 1990’s and the always improving levels of neo-natal and maternal
medical care, what was—or may have been—not proved in 1997 might now be prov-
en, now even clearly true.

The Findings in HR 760 assert an emergent consensus of medical and moral opin-
ion, supported by the “great weight” of the evidence available: “partial-birth abor-
tion is never necessary to preserve the health of a woman.” Affirming this propo-
sition does not, in my judgment, give insult to the Supreme Court, or to its decision
in Carhart.

Mr. CHABOT. At this time, the Members of the panel will have
an opportunity to ask questions of the witnesses here this after-
noon. I will begin with myself, and I recognize myself for 5 min-
utes.

I am going to start with Dr. Neerhof. Doctor, is it possible for a
physician to begin a D&E abortion or another abortion procedure
and find themselves performing an abortion that would be prohib-
ited under this bill?

Dr. NEERHOF. Whenever you ask the question, is it possible, you
are using the ever’s and never’s and so forth. I think that the likeli-
hood of that occurring would be extremely remote because the na-
ture of a D&X is different than the nature of a D&E. The destruc-
tive nature of a D&E takes place in utero. A D&X, it is an intact
extraction. There is no attempt to be destructive in utero.

Because of the different nature of those procedures, that would
be extraordinarily unlikely.

Mr. CHABOT. Thank you. Let me follow up in another question.
In your opinion, when would a physician cross the line under H.R.
760’s definition of the prohibited procedures?

Dr. NEERHOF. A physician would cross the line by intentionally
trying to deliver a fetus intact, with the intention of delivering all
but the tip of that head before terminating that pregnancy.

Mr. CHABOT. Let me follow up again. Another question.

Many have made the claims that a partial birth abortion or a
D&X abortion is just as safe as, if not safer, than a D&E abortion,
or induction.

Yet, as you state, there still exists no educational materials or
other clinical studies of the relative safety or medical efficacy of
this procedure 10 years after Dr. Haskell’s 1992 presentation.

Can you briefly describe for us what is the appropriate procedure
for evaluating the safety and effectiveness of an obstetrical or gyne-
cological medical procedure, or to ask it another way, what type of
information would you and do you look for when evaluating wheth-
er to incorporate a newly developed technique or procedure into
your medical practice?

Dr. NEERHOF. The appropriate way of evaluating that would be
to take a group of patients who are candidates for a given proce-
dures, or two given procedures, and to prospectively randomize in
a blinded fashion, to either one of those two procedures, to have
end possibilities in mind from the start that you are looking for,
end points, for example, such as hemorrhage, blood loss, infection
rate, uterine perforations, et cetera. From the beginning of that
study, randomizing patients to either one of the two procedures,
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and at the conclusion of that study, determining which of those two
procedures is a safer procedure to do.

Mr. CHABOT. Thank you.

Professor Bradley, let me ask you a question. Do you believe that
there is a minimal amount of evidence that must be in front of
Congress before the Court will accord its legislative facts def-
erence? Clearly, Congress can’t find that the sky is red when the
sky is obviously blue. So there must be some sort of reasonable
basis upon which Congress can reach its conclusions.

It can’t, as Mr. Heller had said, as he asserted in his written
statement, we can’t just find certain facts if there does not exist
any evidence to support those facts. Is that correct?

Mr. BRADLEY. That is quite right. The Congress is bound to draw
plausible inferences from substantial evidence. There is no question
of in any sense Congress preempting or precluding the Court from
finally and ultimately judging the constitutionally of this bill. We
are not talking about Congress being in a position because of def-
erence to fact finding, or displacing Supreme Court judgment.

The Court will, I suppose eventually, pass its own independent
judgment upon this bill. The question is what standard of deference
will the Court use when it does so? And will Congress be able to
show the Court that it relied upon a substantial record.

Mr. CHABOT. Finally, let me ask you, Doctor, Brenda Pratt-
Shaffer, who was a registered nurse, who had observed Dr. Has-
kell, the person who came up with this partial birth abortion proce-
dure, she observed this going on at least in three different proce-
dures.

And she testified describing a partial birth abortion that she wit-
nessed on a baby that was 26-1/2 old as follows: “Dr. Haskell went
in with forceps and grabbed the baby’s leg, and pulled them down
into the birth canal. Then he delivered the baby’s body and the
arms, everything but the head.

The doctor kept the head right inside the uterus. The baby’s little
fingers were clasping and unclasping, and his little feet were kick-
ing. Then the doctor stuck the scissors in the back of his head, and
the baby’s arms jerked out, like a startled reaction, like a flinch,
like a baby does when he thinks he is going to fall.

The doctor opened the scissors, stuck a high-powered section tube
into the opening and sucked the baby’s brains out. Now the baby
went completely limp.

He cut the umbilical cord and delivered the placenta. He threw
the baby in a pan, along with the placenta and the instruments he
had used. I saw the baby move in the pan. I asked another nurse,
and she said it was just reflexes.

The baby boy had the most perfect angelic face I think that I
have ever seen in my life”, this nurse who testified that she had
witnessed this particular procedure.

The procedure that I have just described, is that the procedure
that we have termed partial birth abortion or D&X, that is the na-
ture of this legislation that we are talking about today? Is that an
accurate description of what we are talking about here?

Dr. NEERHOF. Yes.



24

Mr. CHABOT. Thank you. I will yield back the balance of my time.
The gentleman from New York, Mr. Nadler, is recognized for 5
minutes.

Mr. NADLER. Thank you. Before starting my questions, I will ob-
serve that glancing out the window the sky appears gray, not blue.

Mr. Heller, in Dr. Neerhof’s, I am sorry, in Professor Bradley’s
written testimony, he states the following: That the Nebraska law
that was struck down by Stenberg v. Carhart was shoddily drafted,
because it used the phrase substantial portion of a living unborn
child being outside the mother.

H.R. 760 says, because the D&E procedure—the Court had said,
among other things, that the law was defective because it didn’t
giver proper notice of what was being banned, it could be a D&E
as well as a D&X, because a D&E procedure may commonly involve
pulling from the birth canal a limb or extremity. The Court re-
ferred repeatedly to an arm and a leg. The one telling point, a
small portion as a foot, the Nebraska court, some D&E procedures
in its D&X met.

But this bill avoids entirely the asserted defects in the Nebraska
law. This bill’s definition of the prohibited procedure most point-
edly delivery of the entire fetal head, unquote, or in the case of
breech delivery, any part of the fetal trunk, overcomes the vague-
ness and uncertain application of the analogous Nebraska lan-
guage, substantial portion of the unborn child. No abortion doctor
could confuse what is prohibited by H.R. 760 in a D&E abortion.

In your opinion, does the logic of Professor Bradley here, is it
persuasive? Would it be persuasive to the Supreme Court? Does it
cure that defect in the Nebraska statute as found in Stenberg?

Mr. HELLER. It does not. Let me elaborate on that for a moment.
One of the recurring themes of this debate, which has now been
going on for many years, for almost 7 years, I suppose, is that new
versions of so called partial birth abortion bans are proposed and
modify the language previously used after courts strike that lan-
guage down.

And the proponents claim, this time we have been precise. In
fact, all the words that are used to describe the intact D&X proce-
dure, whether they are the words that are used in American Col-
lege of Obstetricians and Gynecologists, or the words used in the
introductory section of this very bill, those words didn’t occur again
in the operative text.

The operative text is much broader. It talks not only about, as
Dr. Neerhof said, a footling presentation, where the feet present
first, but the opposite presentation.

Mr. NADLER. So in other words, the language that Professor
Bradley is referring to in H.R. 760 is in the findings, but not in the
operative language of the bill?

Mr. HELLER. There, in the first paragraph, I guess it is actually
page 17 of the bill, there is a description of what the bill does that
differs from what the actual, what the bill itself does.

Mr. NADLER. So this entire reasoning is not correct, because it
doesn’t refer to the proper language in the bill?

Mr. HELLER. It is not correct. Dr. Neerhof asked for an article
to be put in the record that he published in the Journal of the
American Medical Association. The very first page, I believe of that
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article, he states, now this new 1998 version that has been pro-
posed in Congress of a partial birth abortion bill will meet all of
the objections because it is so much more precise. That is the lan-
guage that the Supreme Court struck down in Stenberg.

Mr. NADLER. So that language was struck down in Stenberg. And
the language that Professor Bradley cites is not the operative lan-
guage of the bill?

Mr. HELLER. I believe it is not.

Mr. NADLER. Thank you. We got the gist of your answer. Dr.
Neerhof. Could can you tell me whether you are aware of any med-
ical textbook in current use in medical schools today that uses the
term “partial birth abortion”?

Dr. NEERHOF. In medical schools? No.

Mr. NADLER. Secondly, Dr. Neerhof, you stated that you oppose
intact D&X. But, of course, this bill doesn’t talk about intact D&X.
I have to conclude that you don’t support the legislation as drafted,
because it doesn’t talk about intact D&X. It brings us back to the
question of why not say in the bill what you said?

You also refer to late term abortions on viable fetuses. This bill
doesn’t make, of course, any references to gestational age.

Dr. NEERHOF. It does, indirectly.

Mr. NADLER. Why not do it directly?

Dr. NEERHOF. There is a gestational age category at which this
procedure is done. So indirectly it does.

Mr. NADLER. Okay. Dr. Heller, would you comment on this?

Mr. HELLER. The question is, what procedure are we talking
about? Are we talking about the one that Dr. Neerhof described, or
that he answered from the Chairman, or are we talking about some
other procedure?

Mr. NADLER. He says it indirectly refers to it.

Mr. HELLER. It doesn’t refer to it at all. If a statute is to refer
to post viability, it can use those words. In fact, 41 States do it.
And there is no reason Congress couldn’t.

Mr. CHABOT. The gentleman’s time has expired. Mr. King is rec-
ognized for 5 minutes.

Mr. KiNG. Thank you, Mr. Chairman.

I will direct my initial question to Mr. Bradley. And, Mr. Brad-
ley, Dr. Neerhof testified that at this juncture, the fetus is merely
inches from being delivered and obtaining the full legal rights of
personhood under the Constitution.

Can you give us a definition of, at that moment, when these full
legal rights of personhood are achieved? How is that defined in
law? Can you tell us?

Mr. BRADLEY. Well, by the best definition of when a person—a
child acquires that kind of legal personality, is probably the defini-
tion that you would find in the Born Alive Infants Protection Act,
passed in the last couple of years, I know I testified in the last cou-
ple of years in favor of that bill, where you find a quite precise and
involved definition of that moment at which the—the child is
emerged from the woman and has acquired, you might say, auton-
omy, or independence sufficient to be recognized as a person in his
or her own rights.

So I think that bill probably has the best definition you will find.

Mr. KiING. Is there constitutional protection as well, statutory?
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Mr. BRADLEY. Well, at that point sure, because the Constitution
protects all persons born in the United States. They are entitled at
that point to the equal protection of the laws, including the laws
against homicide, assault, et cetera.

Mr. KING. And the statement was made earlier at the opening
of these proceedings that 41 States already ban post viability abor-
tions. Can you advise this Committee as to whether, in fact, there
are any bans on abortion in place anywhere in America today; if
so, under what circumstances?

Mr. BRADLEY. Well, I don’t think any State bans all abortions,
even post viability. Even post viability, the Supreme Court cases
made clear you have to have a life of the mother and health of the
mother exception.

Mr. NADLER. Is that in this bill, this exception?

Mr. BRADLEY. Certainly no health exception.

Mr. KiNG. However, are there any circumstances in fact where
if a doctor determined that it affected the health of the mother,
that at any stage of gestation, an abortion would be illegal or
banned?

Mr. BRADLEY. If I understand the question, is there a case where
a woman’s health is in danger where a doctor is not under our law
permitted to perform an abortion? I think the answer is no. And,
of course, this outlaws a particular type of abortion, but it doesn’t
try to outlaw all abortions at a particular stage of pregnancy or
when the mother’s health is threatened in a particular way.

Mr. KING. And if, in fact, there were an amendment to go on this
bill that would allow an exception of the health of the mother,
would there be any circumstances at that point where this ban on
partial-birth abortion would be in effect, or could the physician at
that point determine then that any and all effect on the health of
the mother was a justifiable reason to proceed?

Mr. BRADLEY. I myself have no medical competence obviously,
but I understand the logic of the draftsmanship here, and that is
the fear, which I think to be reasonable and well grounded, that
if there is a health exception engrafted or put into this bill, then
the prohibition itself would be become toothless and ineffective in
light of the fact, if it is the fact, that there are no cases of genuine
health necessity or medical necessity. It would seem to me that a
health exception would be mischievous.

Mr. KING. And to me. Under what circumstances—I will say
would the courts be bound by congressional findings, and what is
your anticipation of that should this go before the Supreme Court?

Mr. BRADLEY. I don’t think the Court is ever bound, strictly
speaking, to a congressional fact-finding. It is a matter of greater
or lesser deference. I mentioned this in passing in response to an
earlier question. It is not possible for Congress to preclude the
Court from looking into the fact of the matter, but given what the
Court has said in prior occasions and stressed, frankly, on prior oc-
casions, that Congress is a superior fact-finder and as a general
matter the Court defers to congressional findings, so what that
cashes out as in simple terms, to say that the Court defers to con-
gressional fact-finding is to say that the Court presumes that when
Congress say something is so, then it is so. That is the Court’s pre-
sumption.
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Mr. KiNG. Thank you, Mr. Bradley.

And, Dr. Neerhof, can you describe what happens when a baby
is accidentally born? What would you anticipate takes place if an
abortion procedure is attempted and the baby is accidentally born?

Dr. NEERHOF. I don’t know, and I kind of shudder to think of it.
And you know the truth of the matter is when I said in my testi-
mony when the head is out of the cervix, there is nothing really
holding that head in outside of an obstetrician. So, in effect, I
would say that actually happens commonly with the intact D&X.

Mr. CHABOT. The gentleman’s time has expired.

Mr. KING. Could I ask for an extra 30 seconds?

Mr. CHABOT. I ask unanimous consent that the gentleman be
granted an additional 30 seconds.

Mr. KING. At that point could that baby scream for its own
mercy?

Dr. NEERHOF. I am sure it could.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Virginia Mr. Scott is recognized for 5 min-
utes.

Mr. ScOTT. Are you familiar with the American College of Obste-
tricians and Gynecologists?

Dr. NEERHOF. Yes.

Mr. Scott. Is that a respected organization in the medical com-
munity?

Dr. NEERHOF. Yes.

Mr. Scott. Mr. Heller, does the Colorado Stenberg case require
a health exception for any abortion ban?

Mr. HELLER. Yes, it does.

Mr. ScotT. Does this bill include one?

Mr. HELLER. No, it does not.

Mr. ScoTT. Did the Stenberg case outline what a health excep-
tion looked like?

Mr. HELLER. It didn’t have to outline it because it said it must
be an exception for the woman’s health and didn’t specify further
than that.

Mr. ScorT. Did it say, “Necessary and appropriate medical judg-
ment for the preservation of the life of the mother,” five times both
in italics and in quotation marks?

Mr. HELLER. I believe so, and that also reiterates holdings of the
Supreme Court that go back as far as 1973.

Mr. ScorT. Did you find those words in the bill?

Mr. HELLER. No. They are not in the bill.

Mr. ScoTT. Professor, did you want to say anything?

Mr. BRADLEY. No.

Mr. Scorr. I yield back.

Mr. CHABOT. Gentleman’s time has expired.

The gentleman from Indiana Mr. Hostettler is recognized for 5
minutes.

Mr. HOSTETTLER. Mr. Chairman, I wasn’t here for any of your
opening statements or that of the panel of the Subcommittee, but
I will say for the record that there is ample evidence and history
that Congress has repeatedly thumbed its nose at the United
States Supreme Court. Dr. Louis Fisher of the Congressional Re-
search Service has done an excellent paper on judicial checks on
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the judiciary and also notes points in there where the executive
branch likewise has disregarded the findings of the Supreme Court
with regards to Beck v. Communication Workers of America and
the previous Administration’s executive order to lift the ban of
union employees in the Federal Government from having to give
union dues for political purposes. So for the record, this is not un-
usual what we are doing here today.

I will ask Dr. Neerhof, are you familiar with the reference book
Williams Obstetrics?

Dr. NEERHOF. Yes, I am.

Mr. HOSTETTLER. I am quoting from the 20th edition, so I apolo-
gize if that is outdated. I don’t know if that is the latest edition
or not, but in the 20th edition, which I believe is the latest, it says,
and I quote, under definition, it says, “Abortion is the termination
of pregnancy by any means before the fetus is sufficiently devel-
oped to survive. In the United States, this definition is confined to
the termination of pregnancy before 20 weeks based upon the day
of the first day of the last normal menses.” .

Now, if abortion is strictly limited in medical terms to that proc-
ess by any means of terminating pregnancy before 20 weeks, what
is the term for termination of pregnancy after 20 weeks?

Dr. NEERHOF. It is termination of pregnancy. You are talking
about terminology as per a textbook as opposed to how it is used
clinically. That prior-to-20-week cut-off just refers to how obstetri-
cians talk about a given patient’s obstetrical history; i.e., whether
they delivered before 20 or after 20 weeks in any given prior preg-
nancy. Termination of pregnancy certainly frequently occurs before
20 weeks, but in essence, a very similar thing happens subsequent
to 20 weeks. It is still termination of pregnancy.

Mr. HOSTETTLER. What if it is other means, by a spontaneous
abortion?

Dr. NEERHOF. How is it termed?

Mr. HOSTETTLER. Yes.

Dr. NEERHOF. It is a good question. I guess preterm delivery.

Mr. HOSTETTLER. So a live birth and abortion—and a termi-
nation of pregnancy are both preterm births?

Dr. NEERHOF. They would be described as so because from an ob-
stetrician’s viewpoint, it is of clinical significance how far in the
pregnancy that patient got. So, yes, it would be described as a
preterm delivery, but not as a surviving preterm delivery.

Mr. HOSTETTLER. Not a surviving preterm delivery.

Dr. NEERHOF. Correct.

Mr. HOSTETTLER. I thank the gentleman very much.

Yield back the balance of my time.

Mr. CHABOT. Thank the gentleman for yielding back, and
gentlelady from Pennsylvania is recognized for 5 minutes.

Ms. HART. I want to thank you for bringing this bill up shortly
in good order since the Senate has already considered it. Professor
Bradley, we have had quite a bit discussion about the findings and
how the difference between the bill last session and this session is
basically the findings of fact.

Mr. BRADLEY. As well as a description of the prohibited act. I
think it is less vague than it has been.

Ms. HART. Right. Thank you for that.
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I am interested in the reviewability or appropriateness of the re-
view by the Court of the findings. In Carhart, they didn’t spend
much time on doing their own independent research from what we
can tell. What we understand is that our review of what they did
in our attempts to make sure that when we dealt with the issue
this time, it would be more clear, an expansion of the findings and,
as you said, the change in the description of the procedure. I am
interested in what you see is the appropriateness of Congress re-
viewing our own work in that way as to whether that should make
a difference when the Court has a chance to review it again.

Mr. BRADLEY. I am not sure if I understand the question, but I
think I do. The question is the duty of Congress or the responsi-
bili{;:y of Congress to take its own best shot at the truth of the mat-
ter?

Ms. HART. Right. It is our—legislators do this all the time. They
look at what the Court does in regard to a law, and they go back
and redraft it. And perhaps the Court will review it again; perhaps
they won’t. I mean, do you see anything wrong with that is what
I am asking?

Mr. BRADLEY. I don’t think there is anything wrong with it. As
I read Stenberg v. Carhart, it is too strong to say that the Court
is asking for help from Congress, but certainly that account is con-
sistent with what the Carhart Court says. It is uncertain.

The Supreme Court does not in Carhart take a critical and inde-
pendent attitude toward the evidence. It looks at the record and
sees that there is evidence, substantial authority saying that there
could be a danger to a woman’s health, but the Court does not criti-
cally evaluate that, as Congress can and perhaps should; I mean,
any number of situations in which one could identify credible au-
thority holding a position which turns out to be false. And I think
what Congress is thinking of doing in this situation is taking a look
at the matter afresh, recognizing as the Carhart Court did that
says there are authorities that say it is a medical necessity, but I
take Congress in H.R. 760 is saying they are mistaken, their stud-
ies are not reliable, and that the truth is there aren’t any cases of
medical necessity. Not only do I think there is nothing is wrong
with that, I think it is probably Congress’s duty.

Ms. HART. From what we know in past cases that Congress has
gone back and changed things that were further upheld, it has
often been because of a change in societal attitude, for example, a
change in this case. And a lot of this case is the change in the per-
ception and the science around the medical necessity. And I think
actually—tell me if you think I am wrong, but we actually have a
stronger case than some other cases that the Court held one way
and the Congress decided to do something different.

Mr. BRADLEY. I think that is true. The Supreme Court in
Carhart is looking at a record that is limited and therefore incom-
plete. It expresses uncertainty on its own part as to what the truth
of the matter is. But it does say there have been no studies of the
overall safety of the D&X procedure. There is a great deal of tex-
tural evidence and opinion that the Court simply doesn’t know, and
I think that is unusual compared to other situations in which Con-
gress has revisited a matter after a contrary Court holding. This
is a case where the Court is really saying, we are not speaking in
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our own voice to the truth of the matter. We don’t know what the
truth of the matter is, and that, I think, invites at least congres-
sional legislation on the subject.

Ms. HART. Thank you. I think the vagueness of the concern for
the, “health of the mother” is so kind of ridiculous, because any
pregnancy actually can place a mother’s health in danger.

So I yield back. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you.

The gentleman from Florida, Mr. Feeney, is recognized for 5 min-
utes.

Mr. FEENEY. Thank you, Mr. Chairman.

Professor Bradley, if I could elicit some brief responses from you,
because I would like to get on to Mr. Heller, and I want to take
you back to con. law 101, since you have some background there.
Is it a fair reading of President Johnson’s position when he vetoed
the second Federal banning bill on the grounds that he felt it was
unconstitutional that he didn’t particularly care what the U.S. Su-
preme Court had found in the first banning case?

Mr. BRADLEY. President Jackson, I take it?

Mr. FEENEY. Yes.

Mr. BRADLEY. I think it is fair to say.

Mr. FEENEY. When he debated Douglas, Lincoln made it clear
that while he had the respect, in his opinion, of the Constitution,
the decision the U.S. Supreme Court as it applied to Dred Scott,
that it certainly didn’t affect his thinking as to the certain liberties
and rights of other African Americans in the country.

Mr. BRADLEY. I think that is correct. Lincoln’s view that he had
to respect Dred Scott—the decision—which meant he couldn’t inter-
fere with the execution of the judgment in that case, but Lincoln
did not feel bound by the Supreme Court’s interpretation of the
Constitution and felt himself free to act with regard to other peo-
ple, other situations, while not interfering with the execution of the
judgment in the case itself.

Mr. FEENEY. Thank you. In light of that, Mr. Heller, I mean, if
it has been the position of several Presidents of the United States
that they have at least—and I don’t want to get into a debate of
Marbury or judicial supremacy here, although that would be fas-
cinating, but in light of the responsibility that executives have
found with respect to the importance of interpreting the United
States Constitution and what it means at an equal level, perhaps
as the U.S. Supreme Court, and in light of Katzenbach, it seems
rather strange to me that the major premise of your argument, and
you were intimately involved in the case, is that based on a very
limited and specific set of facts, based on a very specific piece of
legislation that was drafted—by the way, the only unicameral legis-
lation in the country—and based on very specific findings by one
appointed and not elected appellate court, and based on the limita-
tions on the U.S. Supreme Court in the case that you participated
in, that they are bound by the specific facts which may never be
duplicated, the specific piece of legislation which isn’t the same as
any other in the 49 continental States, as far as I know, and the
specific findings of one judge; that because they are bound by the
only factual findings in front of them, that it is your position that
for all times, all purposes, and all factual cases and all pieces of



31

legislation, that the U.S. Supreme Court’s findings in that one lim-
ited case would override the fact that the United States Congress
now has had the benefit of—I don’t want to say benefit, actually
to our detriment. We have lived through the experience of hun-
dreds of partial-birth abortion cases. We have been advised by the
American Medical Association on the question of medical necessity.
We have been advised by the American College of Obstetrics and
Gynecology and all sorts of fact-finding that the elected representa-
tives of the entire populace of the United States are limited, and
that our findings of fact should be—it seems to me, based on your
testimony, that we are thumbing our nose, having done all this re-
search, and that those specific facts of one case and specific pieces
of legislation, and one judge ought to override the empirical evi-
dence that we have delved into? Is that fair to describe your posi-
tion?

Mr. HELLER. Not exactly. First of all, it wasn’t one Federal judge
in Nebraska hearing facts and conclusions about one law. There
was a Federal judge in Virginia that reached the same conclusion.
There was a Federal judge in West Virginia that reached the same
conclusion. There was a Federal judge in Iowa that reached the
same conclusion. There was a Federal judge in Illinois that reached
the same conclusion. There was a Federal judge in Arizona that
reached the same conclusion. There was a Federal judge in Lou-
isiana that reached the same conclusion. There was a Federal
judge in Rhode Island that reached the same conclusion. There was
a Federal judge in New Jersey that reached the same conclusion.
There was a Federal judge in Ohio that reached the same conclu-
sion. There was a Federal judge in Kentucky that reached the
same conclusion. There was a Federal judge in Arkansas that
reached the same conclusion. There were Federal appeals court
judges in the third circuit, Fourth Circuit, Fifth Circuit, Sixth Cir-
cuit, Seventh Circuit, in the Eighth Circuit, the Eleventh Circuit
and the First Circuit that all reached the same conclusion based
on evidence from numerous witnesses on both sides of the issue
subject to cross examination that far exceeds the evidence that
Congress has heard.

And let me add these States were represented by zealous advo-
cates. They got the best witnesses they could find. The one judge
who reached the opposite conclusion, reached the conclusion that is
harmonious with findings in this bill, had his findings vacated by
the Supreme Court of the United States. Given that, I think it is
unfair to describe the Nebraska judge as the one judge viewing the
unicameral law, et cetera, et cetera. This was judges across the
United States at the trial court level, at the appeals court level.
State judges as well in Alaska who were called upon to review
Alaska’s law struck it down as well because it lacked the health ex-
ception, and it was too broad. This is consensus around the legal
community with the exception of one judge who was ultimately
overturned by the Supreme Court.

There is far, far broader evidence that a health exception is re-
quired and that this type of statute, this one which doesn’t match
the language used to describe the very specific procedure, is too
broad, is not written with precision. So in that sense, I disagree
with your characterization.
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Mr. CHABOT. By unanimous consent, the gentleman from Florida
is recognized for an additional 30 seconds in order to respond.

Mr. FEENEY. Thank you, and I do appreciate your position that
there are apparently a dozen cases or so where specific facts and
specific pieces of interpretation have been interpreted by judges,
but is it then your opinion—and perhaps maybe Professor Bradley
could respond and give his—that the best place to do findings of
facts about the empirical facts that affects some 280 million Ameri-
cans is anecdotally and case by case a situation of what is and is
not a life and what is or what 1sn’t medically necessary, or is it ap-
propriate for the United States Congress, the elected representa-
tives of the people, of an issue of this high import to make the ulti-
mate decisions? Because I think, Professor Bradley, because what
the U.S. Supreme Court has done is to say that in the absence of
the finding by the people who are empirical judges on a generalist
proposition, we have no choice but to take specific cases.

Mr. HELLER. Actually that is not—what the Supreme Court said,
in the absence of a medical consensus, not a consensus by politi-
cians or legislators. In the absence of a medical consensus about
specific procedures being safe or unsafe, this decision about how an
abortion must be performed must be left to the woman and her
physician. This bill intrudes into that relationship in a manner I
think unprecedented in American history by telling a physician
how to do surgery, by putting the woman in a position of having
to sacrifice her health for the agenda of a political movement.

All that being said, I think that ultimately the Supreme Court
did not say we are going to listen to what Congress says and then
just do that. That is contrary to the nature of judicial review,
which you said we could debate. But if judicial review is part of our
democracy, and it is accepted as such

Mr. CHABOT. The gentleman’s question was also directed at Pro-
fessor Bradley.

Mr. BRADLEY. I don’t disagree about judicial review, although we
might disagree about its precise contours and how it works. It is
consistent with the warm devotion to judicial review to think that
Congress is a superior fact-finder. And it would seem to me the Su-
preme Court is second to none at being a fan to judicial review, but
yet the Supreme Court persistently recurringly says for a variety
of reasons that Congress is in general the superior fact-finder.

Now, Mr. Feeney’s question, going back to the original question,
it is true that despite the fact that other courts have opined upon
the matter, which was at the heart of Stenberg v. Carhart, the
thrust of his question, I think, is sound, and that is the Supreme
Court, which is the decision we are talking about, was basically
hemmed in in its position; not determined, but strongly influenced
by the decision of one Federal district court judge. That is the indi-
vidual who helped compile the record and made the initial deter-
mination as to what the record amounted to. And the Supreme
Court, as an appellate court, is bound by rules of intrasystemic def-
erence, judicial deference to the fact-finding below.

So I do think that when you turn to Congress, you are free of
these types of systemic constraints, and with the passage of 5, 6
years or 7 years, or whatever it has been since that record was put
together, it seems to me that Carhart is not a stop sign or red light
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to Congress. And I would just challenge Mr. Heller to show where
the Carhart Court says the matter is settled.

Here is the fact of the matter, and I don’t remember the Carhart
Court saying or using the phrase “in the absence of a medical con-
sensus that there is no case of medical necessity.” I don’t think the
Court referred to the presence or absence of a medical consensus
at all. The Court did say there is substantial authority in favor of
the view that there could be a health necessity. The Court did not
say those authorities were correct, and the Court itself did not say
that it is true that there are cases of medical necessity.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Virginia Mr. Forbes is recognized for 5 min-
utes.

Mr. FORBES. Thank you, Mr. Chairman, and I want to thank the
gentlemen for being here, many of you again with us. I respect the
fact that reasonable people can disagree over this issue, and we
certainly have opposing views.

One of the concerns I have always had has been with the pain
in this procedure to the unborn fetus or the unborn child. One of
the things I can’t respect is, Dr. Neerhof, when you are testifying,
I look out in the audience and see five or six people smiling when
you are talking about that pain. And even though you can disagree
on issues, that I can’t respect. That I find absolutely appalling.

I want to ask you a few questions relative to the pain, and I
want to tell you as I ask those, if you need to expound on them
more, please feel free to put whatever you need to in the record.
But I have only a few minutes to ask you the questions, so I ask
that you keep them as brief as you can.

Mr. Heller, you were with us several months ago, and we appre-
ciated you coming back. At that time you were not a licensed physi-
cian, and I take it nothing has changed in between that time?

Mr. HELLER. Not that fast, no.

Mr. ForBES. You don’t have any privileges to practice medicine
in any hospital?

Mr. HELLER. No.

Mr. FORBES. And you never had the right to prescribe pain kill-
ers or pain management to any patient, nor have you done that,
I take it?

Mr. HELLER. No, I haven’t.

Mr. FORBES. Switching to your constitutional expertise, because
recognized from the medical point of view you are not trained in
that area, is there any threshold of pain to an unborn child that,
if established, would be so great or so horrible that it would out-
weigh the convenience of a partial-birth abortion no matter how
trivial or small that convenience might be found to be?

Mr. HELLER. I am not sure what you mean by convenience, but
I will say this. First of all, the Supreme Court has, as far as [ am
aware, never directly addressed the issue of fetal pain. That being
said, I think prior to viability, there is no State interest, whether
it be in pain or anything else, that can override the woman’s inter-
est in her own life and health and that persists even postviability
under the Supreme Court.

Mr. FORBES. So your answer, and again just trying to be clear,
is there would be no threshold pain.
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Mr. HELLER. No. What I said was that the woman’s life and
health predominate over any countervailing State interest. Conven-
ience, which is the word used—I don’t even know what that means.

Mr. FORBES. The health question that you talk about, you would
suggest to us today that no matter how great the pain to the un-
born fetus was determined to be ultimately by a fact-finder, there
would be no threshold of pain so great as to override the health
concern that you would have for the mother. That would be your
understanding.

Mr. HELLER. Not the health concern that I would have for the
mother, but the health concern that the United States Supreme
Court has for the mother—that our Constitution has for the moth-
er.
Mr. FORBES. Let me ask you personally, is there any threshold
of pain to an unborn child that if it was established that would be
so great or so horrible that you think would justify—and your word
earlier was doing the honorable thing—that the honorable thing for
this Committee would be to try to ban partial-birth abortion?

Mr. HELLER. I think if this Committee wants to ban previability
abortions for any reason without exceptions for a woman’s health,
it should do so by constitutional amendment.

Mr. FOrRBES. Could we legally require that a neurosurgeon or a
neurologist be present at a partial-birth abortion?

Mr. HELLER. I am not aware of any precedent that would support
that. I do know that the Supreme Court has said that the—it is
sufficient for the abortion procedure that the doctor performing the
abortion is present, and additional physicians are not—cannot be
required prior to viability. But the precise issue of a neurosurgeon
has never been tested, nor do we know.

Mr. FOorBES. Dr. Neerhof, I am out of time almost, but you wrote
in 1998, I believe, that there is no pain management currently
given for the unborn fetus. Has anything changed in that, or is
there currently?

Dr. NEERHOF. Not to my knowledge.

Mr. FORBES. You indicated that the pain standards for the
human fetus in a partial-birth abortion would be less than those
we require for humane care of animals used in medical research.
Is that still accurate?

Dr. NEERHOF. That is correct.

Mr. FoOrBES. The other thing I would ask you, if it is not true
that the pain suffered by an unborn fetus is actually greater than
pain suffered for a similar procedure for a child that has been more
fully developed than perhaps born?

Dr. NEERHOF. I am sorry. I didn’t understand what you asked.

Mr. FORBES. I am out of time, and I will try to submit that in
writing.

Mr. CHABOT. I will give the gentleman an additional 30 seconds.

Mr. FORBES. Some studies have indicated that actually the pain
felt by an unborn fetus in a partial-birth abortion, because of the
development stages of their brain, could actually be greater than
a similar pain felt by a more fully developed brain in an older child
or adult for the same procedure. Do you have any information to
substantiate that?

Dr. NEERHOF. I do not.
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Mr. CHABOT. The gentleman’s time has expired.

If there are no further questions, I want to thank the panel for
their testimony here this afternoon, and it has been helpful to this
Committee, and at this point you are free to go.

Mr. NADLER. Mr. Chairman, may I be recognized for a unani-
mous consent request? Mr. Chairman, because the Minority is re-
stricted to only one witness per hearing, we are unable to provide
both legal and medical testimony. Our witness was a legal expert.
I want to ensure that Congress does not consider this legislation
without access to the medical facts, so I ask unanimous consent
that the testimony that I have here from the Planned Parenthood
Federation of America, from Felicia Stewart, M.D., from the Amer-
ican Medical Women’s Association, from the Physicians Reproduc-
tive Choice and Health, from Anne Davis, M.D., from the American
College of Obstetricians and Gynecologists, and from the University
of California at San Francisco Center for Reproductive Health, Re-
search and Policy, and from the American Association of University
Women be admitted into the record.

Mr. CHABOT. Without objection.

[The information referred to follows in the Appendix]

Mr. CHABOT. I would also ask unanimous consent that all Mem-
bers may have 5 legislative days in which to revise and extend
their remarks and include extraneous material. So ordered.

[The information referred to follows:]

Mr. CHABOT. I want to thank the panel for being here this after-
noon.

[Whereupon, at 3:35 p.m., the Subcommittee proceeded to other
business.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

We have convened this afternoon to receive testimony on H.R. 760, the “Partial-
Birth Abortion Ban Act of 2003.”

On February 13, on behalf of over 100 original co-sponsors, I introduced H.R. 760,
the “Partial-Birth Abortion Ban Act of 2003” which will ban the dangerous and in-
humane procedure during which a physician delivers an unborn child’s body until
only the head remains inside the womb, punctures the back of the child’s skull with
a sharp instrument, and sucks the child’s brains out before completing delivery of
the dead infant. An abortionist who violates this ban would be subject to fines or
a maximum of two years imprisonment, or both. H.R. 760 also establishes a civil
cause of action for damages against an abortionist who violates the ban and includes
an exception for those situations in which a partial-birth abortion is necessary to
save the life of the mother. On March 13, 2003, the Senate approved S. 3, which
is virtually identical to H.R. 760, by a 64 to 33 vote.

A moral, medical, and ethical consensus exists that partial-birth abortion is an
inhumane procedure that is never medically necessary and should be prohibited.
Contrary to the claims of those who proclaim the medical necessity of this barbaric
procedure, partial-birth abortion is, in fact, a dangerous medical procedure that can
pose serious risks to the long-term health of women. As testimony received by the
Subcommittee on during the 107th Congress demonstrates, there is never any situa-
tion in which the procedure H.R. 760 would ban is medically necessary. In fact, ten
years after Dr. Martin Haskell presented this procedure to the mainstream abortion
community, partial-birth abortions have failed to become the standard of medical
practice for any circumstance under which a woman might seek an abortion.

As a result, the United States Congress voted to ban partial-birth abortions dur-
ing the 104th, 105th, and 106th Congresses and at least 27 states enacted bans on
the procedure. Unfortunately, the two federal bans that reached President Clinton’s
desk were promptly vetoed.

To address the concerns raised by the majority opinion of the United States Su-
preme Court in Stenberg v. Carhart, H.R. 760 differs from these previous proposals
in two areas.

First, the bill contains a new, more precise, definition of the prohibited procedure
to address the Court’s concerns that Nebraska’s definition of the prohibited proce-
dure might be interpreted to encompass a more commonly performed late second tri-
mester abortion procedure. As previous testimony indicates, H.R. 760 clearly distin-
guishes the procedure it would ban from other abortion procedures.

The second difference addresses the majority’s opinion that the Nebraska ban
placed an “undue burden” on women seeking abortions because it failed to include
an exception for partial-birth abortions deemed necessary to preserve the “health”
of the mother. The Stenberg Court based its conclusion on the trial court’s factual
findings regarding the relative health and safety benefits of partial-birth abor-
tions—findings which were highly disputed. The Court was required to accept these
findings because of the highly deferential “clearly erroneous” standard that is ap-
plied to lower court factual findings.

Those factual findings, however, are inconsistent with the overwhelming weight
of authority regarding the safety and medical necessity of the partial-birth abortion
procedure—including evidence received during extensive legislative hearings during
the 104th, 105th, and 107th Congresses—which indicates that a partial-birth abor-
tion is never medically necessary to preserve the health of a woman, poses serious
risks to a woman’s health, and lies outside the standard of medical care.

(37)
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Under well-settled Supreme Court jurisprudence, the United States Congress is
not bound to accept the same factual findings that the Supreme Court was bound
to accept in Stenberg under the “clearly erroneous” standard. Rather, the United
States Congress is entitled to reach its own factual findings—findings that the Su-
preme Court consistently relies upon and accords great deference—and to enact leg-
islation based upon these findings so long as it seeks to pursue a legitimate interest
that is within the scope of the Constitution, and draws reasonable inferences based
upon substantial evidence. Thus, the first section of H.R. 760 contains Congress’s
extensive factual findings that, based upon extensive medical evidence compiled
during congressional hearings, a partial-birth abortion is never necessary to pre-
serve the health of a woman.

H.R. 760’s findings are not “false” as its opponents have charged. They are based
upon the very opinions of doctors, medical associations, and a review of the practices
of the medical profession as whole. Thus they are “legislative facts” drawn from rea-
sonable inferences based upon substantial evidence. The fact that the abortion lobby
disagrees with these inferences only demonstrates how out of step they are with
public opinion and the mainstream medical community.

Despite overwhelming support from the public, past efforts to ban partial-birth
abortion were blocked by President Clinton. We now have a President who has
promised to stand with Congress in its efforts to ban this barbaric and dangerous
procedure. It is time for Congress to end the national tragedy of partial-birth abor-
tion and protect the lives of these helpless, defenseless, little babies.

PREPARED STATEMENT OF THE HONORABLE JERROLD NADLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Thank you, Mr. Chairman. Today we have a very bad combination: Members of
Congress who want to play doctor, and Members of Congress who want to play Su-
preme Court. When you put the two together, you have a prescription for some very
bad medicine for women in this country.

We have been through this debate often enough to know that you will not find
the term “partial birth abortion” in any medical text book. There are procedures
that you will find in medical text books, but apparently, the authors of this legisla-
tion would prefer to use the language of propaganda rather than of science.

This bill, as written, fails every test the Supreme Court has laid down for what
may or may not be a constitutional regulation on abortion. It reads almost as if the
authors went through the Supreme Court’s recent decision in Stenberg v. Carhart
and went out of their way to thumb their noses at the Supreme Court, and espe-
cially at Justice O’Connor who is generally viewed as the swing vote on such mat-
ters, and who wrote a concurring opinion stating specifically what would be needed
for her to uphold a statute. Unless the authors think that when the Court has made
repeated and clear statements over the years of what the Constitution requires in
this area they were just pulling our leg, this bill has to be considered facially uncon-
stitutional.

First and foremost, it does health exception which the Court has repeatedly said
is necessary even with respect to post-viability abortions. The exception for a wom-
an’s life is more narrowly drawn than is required by the Constitution, and will place
doctors in the position of trying to guess just how grave a danger a pregnancy must
po?e to a woman before they can be confident that protecting her will not result in
jail time.

I know that some of my colleagues do not like the constitutional rule that has
been in place and reaffirmed by the court for thirty years, but that is the law su-
preme law of the land, and no amount of rhetoric, even if written into a piece of
legislation, will change that. Even the Ashcroft Justice Department, in its brief de-
fending an Ohio statute, has acknowledged that a health exception is required by
law. While I may disagree with the Department’s views on whether the Ohio statute
adequately protects women’s health, there is at least an acknowledgment that the
law requires that protection.

This bill is mostly findings. If there is one thing this activist court has made clear,
it is that it is not very deferential to Congress’ determinations of fact. While Con-
gress is entitled to declare anything it wants, the courts are not duty bound to ac-
cept everything we say at face value simply because it appears in a footnote in the
United States Code.

While I realize that many of the proponents of this bill view all abortion as tanta-
mount to infanticide, that is not a mainstream view. This bill attempts to foist a
marginal view on the general public by characterizing this bill as having to do only
with abortions involving healthy, full term fetuses. If the proponents of this bill
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really want to deal with post-viability abortions, in situations in which a woman’s
life and health are not in jeopardy, then let them write a bill dealing with that
issue, although such a bill would be of marginal utility, since 41 states already ban
post-viability abortions. Very few people would oppose such a bill.

As one of the lead sponsors of the Religious Freedom Restoration Act, I know
what comes of Congress ignoring the will of the Supreme Court. Whatever power
Congress had under section 5 of the 14th Amendment as a result of Katzenbach v.
Morgan, which is copiously cited in the bill’s findings, I think the more recent
Boerne decision vastly undercut those powers. Even if Katzenbach were still fully
in force, as I wish it were, that case only empowered Congress to expand, not curtail
rights under the 14th Amendment. This bill, of course, aims to do the exact oppo-
site.

I doubt the Majority is interested in a bill that could pass into law and actually
be upheld as constitutional. What they want is an inflammatory piece of rhetoric
which, even if passed, would most certainly be struck down by the Supreme Court.
The real purpose of this bill is not, as we have been told, to “save babies,” but to
save elections.

We now have a President who has expressed a willingness to sign this bill. He
may in fact get his chance. Unfortunately, there are dire consequences for American
women if this legislation passes. Perhaps, here in the halls of Congress, the health
of women takes a back seat to the most extreme views of the anti-choice movement.
Fortunately, the Constitution still serves as a bulwark against such efforts.

Thank you, Mr. Chairman.
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Controversies m

Rationale for Banning Abortions Late in Pregnancy

M. LeRoy Sprang, MD; Mark G. Neerhof, DO

THE ABORTION ISSUE remains in the public eye and the
media headlines largely because of a single late-term abortion
procedure referred to in the medieal literature as intact dila-
tion and extraction (D&X) and in the common vernacular as
partial-birth abortion. This article reviews the medical and
ethical aspects of this procedure and of late-term abortions in
general.

Partlal-Blrth Abortlon (Intact D&X)

Intact D&X came to the forefront of public awareness in
1995 during a congressional debate on a bill banning the pro-
cedure. During this debate, opponents ofthe ban asserted that
the procedure was-rarely performed (approximately 450-500
per year) and only used in extreme cases when a woman’s life
was at risk or the fetus had a condition incompatible with life.}2
Following President Clinton’s April 1996 veto of a congres-
sionally approved ban, conflicting information surfaced. Ron
Fitzsimmons, executive director of the National Coalition of
Abortion Providers, had stated in November 1995 that “wom-
enhad these abortions only in themost extreme circumstances
of life endangerment or fetal anomaly.”™ However, he later
admitted that his own contacts with many of the physicians
performing intact D&X procedures found that the vast ma-
jority were done not in response to extreme medical condi-
tions but on healthy mothers and healthy fetuses.®

See also pp 724, 740, and 747.

Innewspaper interviews, physicians who use the technique
ackmowledged performing thousands of such procedures a
year. One facility reported that physicians used intact D&X on
atleast half of the estimated 3000 abortions they perform each
year on fetuses between 20 and 24 weeks’ gestation.? In an-
other report, Dayton, Ohio, physician Martin Haskell, MD,
who had performed more than 700 partial-birth abortions,
stated that most of his abortions are elective in that 20- to
24-week range and that “probably 20%are for geneticreasons,
and the other 80% are purely elective.” The late James T.
McMahon, MD, of Los Angeles, Calif, detailed for the US Con-
gress his experience with more than 2000 partial-birth abor-
tion procedures. He classified only 9% of that total asinvolving
maternal health indications (of which the most common was
depression), and 56% were for “fetal flaws” that included many
nonlethal disorders, some as minor as a cleft lip.5

These accounts indicate that the estimates of performing
intact D&X have been grossly understated. The absence of
accurate data s at least partly due to the erratic nature of the
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data collection process. The Centers for Disease Control and
Prevention (CDC), Atlanta, Ga, collects annual abortion data,
but these data are incomplete for several reasons. First, all
states donot provide abortion-relatedinformation to the CDC.
Second, data gathered vary widely from state to state, with
some states lacking information on as many as 40% to 50% of
abortions performed within their jurisdictions. Third, the cat-
egories CDC uses to report the method of abortion do not
differentiate between dilation and evacuation (D&E) and in-
tact D&X.**

Conflicting information about intact D&X and its frequency
catalyzed prominent medical organizations to evaluate the
procedure. In 1996, the American College of Obstetricians and
Gynecologists (ACOG) convened a special committee to re-
view it. According to the ACOG panel, intact D&X has been
defined to consist of 4 elements®: (1) the deliberate dilation of
the cervix, usually over a sequence of days; (2) instrumental
conversion of the fetus to a footling breech; (8) breech extrac-
tion of the body, excepting the head; and (4) partial evacuation
of the intercranial contents of a living fetus to effect vaginal
delivery of a dead but otherwise intact fetus.

An ACOG policy statement emanating from the review de-
clared that the seleet panel “could identify no circumnstances
under which this procedure ... would be the only option to
save the life or preserve the health of the woman” and that “an
intact D&X, however, may be the best or most appropriate
procedure in a particular circumstance to save the life or pre-
serve the health of 2 woman, and only the doctor, in consulta-
tion with the patient, based upon the woman’s particular cir-
cumstances can make this decision.” However, no specific
examples of circumstances under which intact D&X would be
the most apprapriate procedure were given.

Maternal Considerations.—There exist no credible stud-
ies on intact D&X that evaluate or attest to its safety. The
procedure is not recognized in medical textbooks nor is it
taught in medical schools or in obstetrics and gynecology resi-
dencies. Intact D&X poses serious medical risks to the mother.
Patients who undergo an intact D&X are at risk for the po-
tential complications associated with any surgical midtrimes-
ter termination, including hemorrhage, infection, and uterine
perforation. However, intact D&X places these patients at
increased risk of 2 additional complications. First, the risk of
uterine rupture may beinereased. Anintegral part of the D&X
procedure is an internal podalic version, during which the phy-
sician instrumentally reaches into the uterus, grasps the fetus’
feet, and pulls the feet down into the cervix, thus converting
the lie to a footling breech. The internal version carries risk of
uterinerupture, abruption, amniotic fluid embolus, and trauma
to the uterus. According to Williams Obstetrics, “there are
very few, if any, indications for internal podalic version other
than for delivery of a second twin,™®
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The second potential complication of intact D&X is the rigk
ofiatrogeniclaceration and secondary hemorrhage. Following
internal version and partial breech extraction, scissors are
forced into the base of the fetal skull while it is lodged in the
birth canal. This blind procedure risks maternal injury from
laceration of the uterus or cervix by the scissors and could
result in severe bleeding and the threat of shock or even ma-
ternal death. These risks have not beenadequately quantified.

None of these risks are medically necessary because other
procedures are available to physicians who deem it necessary
to perform an abortion late in pregnancy. As ACOG policy
states clearly, intact D&X is never the only procedure avail-
able. Some clinicians have considered intact D&X necessary
when hydrocephalus is present. However, a hydrocephalic fe-
tus could be aborted by first draining the excess fluid from the
fetal skull through ultrasound-guided cephalocentesis. Some
physicians who perform abortions have been concerned that
& ban on late abortions would affect their ability to provide
other abortion services. Because of the proposed changes in
federal legislation, it is clear that only intact D&X would be
banned.

Fetal Considerations.—The centersnecessary for pain per-
ception develop earlyin the second trimester.* Although fetal
pain cannot be measured, acute stress in the fetus is indexed
by blood flow redistribution to the brain, as shown by Doppler
studies of human fetuses of at least 18 weeks’ gestation un-
dergoing invasive procedures that involve penetration of the
fetal trunk.!? Fetal hormonal stress response to needling of the
intra-abdominal portion of the umbilical vein can be measured
from as early as 23 weeks’ gestation."

The majority of intact D&X procedures are performed on
periviable fetuses. When infants of similar gestational ages are
delivered, pain management is an important part. of the care
rendered to them in the intensive care nursery. However, with
intact D&X, painmanagement is not provided for the fetus, who
isliterally withininches of being delivered. Forcibly incising the
cranium with a scissors and then suctioning out the intracranial
contents is certainly excrutiatingly painful. It is beyond ironic
that the pain management practiced for an intact D&X on a
human fetus would not meet federal standards for the humane
care of animals used in medical research.”® The needlesaly in-
humane treatment of periviable fetuses argues against intact
D&X as a means of pregnancy termination,

Ethical Considerations.—Intact D&X is most commonly
performed between 20 and 24 weeks and thereby raises ques-
tions of the potential viability of the fetus. Information from
1988 through 1991 indieates a 16% viability rate at 23 weeks’
gestation, 56%at 24 weeks, and 79% at 25 weeks. ¥ Recent data
from our institution indicate an 83% survival rate at 24 weeks
and an 83% survival rate at 25 weeks (Evanston Northwest-
ern Healthcare, unpublished data, 1998).

Beyond the argument, of potential viability, many prochoeice
organizations and individuals assert that a woman should
maintain control over that which is part of her own body (ie,
the autonomy argument). In this context, the physical position
of the fetus with respect to the mother’s body becomes rel-
evant, However, once the fetus is outside the woman's body,
the autonomy argument is invalid. The intact D&X procedure
involves literally delivering the fetus so that enly the head
remains within the cervix. At this juncture, the fetus is merely
inches from being delivered and obtaining full legal rights of
personhood under the US Constitution. What happens when,
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States With Bans on Intact Dilation and Extraction*

Partial-birth aborfion bans i effect

Indiana South Carolina Tennesses
Missigsippi South Dakota Utah
Oldahoma
Court-enjoined partial-birth abortion bans
Alaska Hinais New Jersey
Arizona lowa Chio (slightly ditferent law}
Arkansas Louisiana Rhode Isfand
Florida Michigan West Virginia
idaho Montana Wisconsin
Enforcement limited by courts
Georgia
Nebraska
Enforcement limited by order of state’s attomey general
Alabama
Injunction overtumed
Virginia
Bans enacted but not In effect
Kansas
Kentucky

*Data are from the Center for Reproductive Law and Pollcy, New York, NY. Because
of ongoing legislation and litigation, the status of these state laws changes frequently.
This Information reflects status as of August 1, 1998,
as must occasionally occur during the performance of anintact
D&X, the fetal head inadvertently slips out of the mother and
aliveinfantis fully delivered? For this reason, many otherwise
prochoice individuals have found intact D&X too close to in-
fanticide to ethically justify its continued use.

Professional, Legislative, and Public Concerns.—An ex-
traordinary mediecal consensus has emerged that intact D&X
is neither necessary nor the safest method for late-term abor-
tion. In addition to American Medical Association (AMA) and
ACOG policy statements, Warren Hern, MD, author of Abor-
tion Practice has questioned the efficacy of intact D&X. “I
have very serious reservations about this procedure. ... You
really can’t defend it. . . . I would dispute any statement that
this is the safest procedure to use.” Hern states that turning
the fetus to a breech position is “potentially dangerous.”® In
Illinois,a November 1996 survey of all physicians in Sangamon
County (the city of Springfield and surrounding area) demon-
strated that 91% of more than 180 respondents supported a
ban of intact D&X (Perry M. Santos, MD, MS, written com-
munication, November 5, 1996). In April 1997, more than 200
physician delegates who attended the Illinois State Medical
Society annual meeting voted to support aban on intact D&X.
The AMA established its own committee tostudy partial-birth
abortion and adopted the recommendations of that commit-
tee’s report, as well as an official position of support for HR
1122, federal legislation banning partial-birth abortions that
the AMA worked to improve and clarify prior to passage.!’”

Legislative bodies across the United States have decided
that intact D&X is not appropriate. In fact, 28 states have
approved a ban (Table), and Congress also overwhelmingly
voted to ban the procedure with strong bipartisan support.”
‘When Illinois’ prochoice Gov Jim Edgar signed legislation en-
acting abaninJuly 1997, he described the measure as one that
“essentially prohibits a barbarie procedure that is repugnant
to me and to almost all Illinoisans. I believe such a restriction
is a proper, reasonable and humane public policy.”® Public
opinionsurveys demonstrate wide support for banning partial-
birth abortion when the procedure is described to those inter-
viewed.! According to the Chicago Tribume, “The American
people have learned enough about partial-birth abortions to
know that they should be stopped.”® New York Democratic
Sen Daniel Patrick Moynihan, whose legislative record is nei-
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ther prolife nor conservative, has declared, “It [intact D&X]}is
asclose toinfanticide as anything I have come upon.”® Former
Surgeon General C. Everett Koop captured the dilemma:
“...in no way can I twist my mind to see that the late-term
abortion as described—you know, partial birth and then de-
struction of the unborn child before the head is born—is a
medical necessity for the mother. It certainly can’t be a ne-
cessity for the baby.”?

Termination of Late-term Pregnancies

Many of the medical and ethical issues that pertain to intact
D&X also apply to late-term pregnancy terminations, defined
forthe purposes of this article as terminationbeyond 20 weeks’
gestation. Pregnancy termination at this gestational age can
be accomplished either by labor induction or by D&E.

Most clinicians would argue for maintaining the option of
late pregnancy termination tosave thelife of the mother, which
is an extraordinarily rare circumstance. Maternal health fac-
tors der pregnancy ter in the periviable pe-
riod can almost always be accommodated without sacrificing
the fetus and without compromising maternal well-being. The
high probability of fetal intact survival beyond the periviable
period argues for ending the pregnancy through appropriate
delivery. Ina similar fashion, the following discussion does not
apply to fetuses with anomalies incompatible with prolonged
survival. When pregnancy termination is performed for these
indications, it should be performed in as humane a fashion as
possible, Therefore, intact D&X should not be performed even
in these circumstances.

Maternal Considerations.—The risk of maternal mortality
and morbidity associated with termination of pregnaney in-
creases with advancing gestational age. Induced midtrimester
abortion accounts for an estimated 10% to 20% of all abortions,
and for two thirds of abortion-related major complications es-
pecially maternal mortality.Z Women undergoing legal abor-
tions during the first 8 weeks of gestation have the lowest risk
of death (0.4 per 100000 abortions), whereas procedures per-
formed beyond 20 completed weeks of gestation are associated
with the highest risk (10.4 per 100 000 abortions).” On average,
the mortality from induced abortions increases 30% with each
passing week of gestation® At 21 weeks or more, the risk of
deathfromabortionis 1in 6000 and exceeds the risk of maternal
death from childbirth, 1 in 13 000, The risk of abortion-related
maternal morbidity also increases with advancing gestational
age. Among the immediate complications of abortions, the in-
cidence of hemorrhage, laceration of the cervix, and uterine
perforation is 1.2% at 8 weeks’ gestation but increases to 3.6%
at 15 weeks and beyond.” The risk of uterine perforation and
resultant visceral injury also increases as gestation advances.?”
The risk of complicationsrequiring hospital admissionincreases
from 5.5% for abortions performed before 14 weeks’ gestation
to 11.2% for abortions performed subsequent to 14 weeks.®

Termination of pregnancy at more advanced gestational ages
may predispose to infertility from endometrial scarring or ad-
hesion formation (documented in 1 study in 23.1% of patients
with induced midtrimester abortions®) and from pelvic infec-
tions, which oceur in 2.8% to 25% of patients following midtri-
mester terminations.®# Dilation and evacuation procedures
commonly used in induced midtrimester abortion may lead to
cervicali which predisy toanincreased risk of
subsequent spontaneous abortion, jally in the midtrimes-
ter. %33 Cervical incompetence is more prevalent after midtri-
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mester termination of pregnancy than first trimester termina-
tion because the cervix is dilated to a much greater degree ™

Considering that the risks of maternal morbidity and mor-
tality increase substantially with advancing gestational age,
elective abortions, if they are to be performed, should be per-
formed as early as possible in gestation. Limiting late-term
abortions would minimize maternal risks.

Fetal Considerations.—The fetus is capable of experiene-
ing pain to an increasing degree as gestation advances. Pro-
hibiting elective terminations beyond 22 weeks would mini-
mize the fetal pain and suffering associated with termination
of pregnancy. Minimizing fetal pain and suffering should alse
be more strongly considered in cases of late-term terminations
for fetal anomalies.

Ethical Considerations.—The autonomy of the pregnant
‘woman is increasingly counterbalanced by fetal development,
the increasing tendency to attribute personhood to the fetus,
and the increasing likelihood of independent fetal viability.
Fetal development affects maternal autonomy on a inversely
sliding scale. As a fetus evolves into an individual capable of
survival independent of its mother (and thus personhood), the
conditional fetal rights argument gains greater merit.

A second ethical principle concerns beneficence, ie, one in-
dividual’s obligation to act for the benefit of another. As the
fetus matures, the majority of individuals would extend
greater and greater beneficence to the fetus. According to
Stubblefield, “Inevitably, there must be a gestational age limit
for abortion. I would avoid performing abortions after 22
weeks unless the mother’s life were endangered or unless the
fetus had major malformations so severe as to preclude pro-
longed survival. ... When termination of pregnancy will be
undertaken at or after 23 weeks because of serious risk for
maternal health, the fetus should be considered as well.”#

A third ethical principle concerns justice and denotes bal-
ancing the rights of distinet individuals. As the fetus develops,
more and more people recognize that there are 2 distinet in-
dividuals involved. To take a position that would make the
value of the fetus depend solely on private choice and on the
individual exercise of power fails to understand the impor-
tance of communal safeguards against capricious power over
life and death.*

Conclusions

Medical professionals have an obligation to thoughtfully con-
sider the medical and ethical issues surrounding pregnancy
termination, particularly withrespect to intact D&X and late-
term abortions. Having done so, we conclude the following: (1)
Intact D&X (partial-birth abortion) should not be performed
because it is needlessly risky, inhumane, and ethically unac-
ceptable. This procedure is closer to infanticide than it is to
abortion. (2) Abortions in the periviable period (currently 23
weeks) and beyond should be considered unethical, unless the
fetus has a condition incompatible with prolonged survival or
if the mother’s life is endangered by the pregnancy. (3) If a
maternal medical condition in the periviable period indicates
pregnancy termination, the physician should wait, if the medi-
cal condition permits, until fetal survival is probable and then
proceed with delivery. Such medical decisions must be indi-
vidualized.

Physicians must preserve their role as healing, compassion-
ate, caring professionals, while recognizing their ethical obli-
gation to care for both the woman and the unborn ehild. InJuly
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1997, the ACOG Executive Board supplemented its policy on
abortion toward this end, stating, “ACOG is opposed to abor-
tion of the healthy fetus that has attained viability ina healthy
woman. W35

‘Wehope that with thoughtful di nyvuﬁﬂ
issues such as those considered in this artlcle the opposing
forcesinthe ongoing, stagnant abortion debate w:].l findmiddle
ground on which most can agree. The question is often asked,
“But who should decide?” Ultimately, at least in the United
Stabes, the public will decide. The results of an August 1997

1 pollshowed public opinion firmlyinth p of “draw-

ingaline” onabortion rights, with 61% believing that abortion
should be legal only under certain circumstances, and 22%
defending the legality of abortion under any circumstances.
Society will not continence infanticide. According to Boston
University ethicist and health law professor George Annas,
JD, MPH, Americans see “a distinction between first trimes-
ter and second trimester abortions. The law doesn’t, but people
do. Andrightfully so.”* He explained that after approximately
20 weeks, the American public sees a baby. The American
public’s vision of this may be much clearer than that of some of
the physicians involved.

References

1. Jouzaitis C. Foes line up anew on late abortions. Chicago Tribune. February
27,1997:3.

2, Seelye KQ. House, by broad margin, backs ban on late type of abortion. New
York Times. March 21, 1997:A1, A14.

3. Gianelli DM. Abortion rights leader urges end to “half truths." American
Medicai News. March 8, 1997;3, 4, 55, 56.

4, Gisnelli DM. Bill banning partial-birth abortions goes to Clinton. American
Medical News. April 15, 1996:9, 10.

5. Statement of representative Charles T. Canady (R-Fla). Congressional Re-
cord; July 24, 1996.

6. Koonin LM, Smith JC, Ramick M, Green CA. Abortion surveillance—United
States, 1992. MMWR Morb Mortal Wkly Rep. 1996;45(SS-3):1-36.

7. Atrash HK, Lawson HW, Smith JC. Legal abortion in the US: treads and
mortality. Contemp Obstet Gynecol. 1990;35:58-69.

8. Issues in Brief: The Limitations of US Statistics on Abortion. New York,
NY: Alan Guttmacher Institute; 1997,

9. ACOG statement of policy. Approved by the executive board January 12,
1997 and distributed to ACOG chairs.

10. Cunningham FG, MacDonald PC, Gant NF, et al. Williams Obststrics. 20th
ed. Stamford, Conn: Appleton & Lange; 1997:507.

11. Giannakoulopoulos X, Sepulveda W, Kourris P, et al. Fetal plasma cortisol
and D-endorphin response to intrauterine needling. Lancet. 1994;344:77-81.

12. Teixeria J, Fughom R, Gi X, et al. Fetal

stress responae to invasive procedures. Lancet. 1996 347:624.

13. Report of the American Veterinary Medical Association panel on enthana-

sia. J Am Vet Med Asaoc. 1093:202:229-249.

14. Allen MC, Donohue PK, Dusman AE. The limit of viability: neonatal out-

come of infants born at 22 to 25 weeks’ gestation. N Engl J Med. 1993,329:1697-
601,

15. Gianelli DM. Outlawing abortion method. American Medical News, No-
vember 20, 1995:3, 70-72.

16. Late-Term Pregnancy Termination Technigues. Chicago, Ill: American
Medical Assaciation; 1997, Report 26 of the AMA Board of Trustees (A-97).
17. Status of Bans on “Partial-Birth Abortion” and Other Abortion Methpds.
New York, NY: Center for Reproductive Law and Policy; June 29, 1998,

18, Governor Acts to Ban Partial-Birth Abortions: Strikes Clause That Would
Give Biological Fathers Standing [news release]. Springfield, 1ll: Office of Gov
Jim Edgar; July 17, 1997,

19. The lies that zealots tell [editorial). Chicago Tribune. March 3, 1997:14,
20. Hentoff N, Close to infanticide. Washington Post. August 80, 1996:A31.
21. Gianelli DM, Kent C. The view from Mount Koop. American Medical News.

August 19, 1996:3.

22. Toppozada M, Ismail AAA. Intmnteﬂne adn'umstrntmn of drugs for termi-
nation of p: in the second Clin Obstet Gynecol.
1990; 4347 348.

23. Lawson HW, Frye A, Atrash HK, et al. Abortion mortality, United States,
1972 through 1987. Am J Obstet Gynecol. 1994;171:1365-1372.

24. Tietze C, Induced Abortion: A World Wide View. New York, NY: Popula-
tion Council; 1983:83.

25. Facts in Brief: Induced Abortion. New York, NY: Alan Guttmacher Insti-
tute; 1996.

26. Castadot RG. Pregnancy termination: techniques, risks, and complications
and their management, Fertil Steril. 1986;45:5-17.

27. Stubblefield PJ. Pregnancy termination. In: Gabbe SG, Niebyl JR, Simp-
sons JL, eds. Obstetrics, Normal and Problem Pregnancies. 3rd ed. New York,
NY: Churchill megstun IBBG JMS-IZ'T&

28, Sykes P, C i tudy
of admissions to Chmk:hurch Women's Hoeplta] 1989 And 1990. N Z Msd J
1993;106:88-85.

29. Lune 8, Appleman 2, Katz Z. Curettage after midtrimester termination of
pregnancy: is it necessary? J Reprod Med. 1991;36:786-788.

380, Lurie8, Katz Z, InslerV mductlun of aborti igon of
in E, and i) in Fy,. Ct P

ticm, 1993;47:475«181.
3L Filshie M, Guillebaud J. Contraception: Science and Practice. London, En-
gland: Butterworths; 1089:250-274.

32. Hogue CJR, Cates W Jr, Tietze C. The effects of induced abortion on sub-
sequent reproduction. Epidemiol Rev. 1982;4:66-94.

33. Laferla 14, ed. Termination of pregnancy. Glin Obstet Gynecol. 1986;18:1-
160.

34. Hawkins DF, Elder M. Human Fertility Control, Theory, and Practice.
London, England: Butterwunhs, 15779&’7»260

35. CallahanD. The abor el by d? In:
Chervenak FA, McCullough LD, eds. Clin Obstet Gynecol 1002;35:763-791.
36. ACOG of Poliey. Approved by executive board and published in

ACOG newsletter; July 1997,

37. Padawer R. “Partial-birth” battle changing public views. USA Today. No-
vember 17, 1997:17A.

38, GianelliDM. Medicine addstodeb: lats ion. A ican Medi-
cal News. March 3, 1997:3, 54-56.

The Continuing Need for Late Abortions

David A. Grimes, MD

LATE ABORTION is the most controversial aspect of the
most divisive social issue of our times.! The debate has been
strident, confusing, and at times, misleading.2 This article re-
viewsthe epidemiology oflate abortion, defined herein as abor-
tions performed 21 or more completed weeks from the begin-
ning of last menses (this gestational age intervalis the highest
usedinfederal reports onabortion®4); discusses the frequency,
methods, safety, and indications of late abortions; and de-

seribes controversies concerning the upper gestational age
limit and attempts to prohibit a speeific abortion method.

Epidemiology and Techniques of Late Abortion

For decades, late induced abortions have been uncommonin
the United States. From 1972 through 1992, the proportion of
allinduced abortions that were performed at 21 or more weeks’
gestation ranged from 0.8% to 1.7%.* The upper gestational
age limit varies by state. However, the claim that many wom-
enhave elective abortions in the third trimester lacks support.
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Recent Developments on Partial-Birth Abortion
March 24, 2003

Pro-abortion lawmakers seek cover of Hoyer-Greenwood “phony ban”
Partial-birth abortion focus turns to U.S. House,
after U.S. Senate passes ban on bipartisan 64-33 vote

[For further information, contact Douglas Johnson, legislative director at the
National Right to Life Committee (NRLC), at Legfederal@aol.com or 202-626-8820.
Extensive documentation on this subject is posted in the Partial-Birth Abortion
section of the NRLC website at www.nrlc.org/abortion/pba/index.html |

WASHINGTON (March 24, 2003) -- The Partial-Birth Abortion Ban Act -- a major pro-
life federal legislative priority since 1995 -- has won approval from the U.S. Senate, and is
expected to win approval from the House of Representatives later this spring.

The U.S. Senate passed its version of the ban (S. 3), sponsored by Senator Rick Santorum
(R-Pa.), on March 13 by a lopsided vote of 64-33. Following Senate approval of the ban,
Douglas Johnson, legislative director for the National Right to Life Committee (NRLC),
commented, “President Bush, 70 percent of the public, 64 senators, and four Supreme
Court justices say there is no constitutional right to deliver most of a living baby and
then puncture her head with a scissors. But five Supreme Court justices said that
partial-birth abortion is protected by Roe v. Wade, and 33 senators agreed. We hope
that by the time this ban reaches the Supreme Court, at least five justices will be
willing to reject such extremism in defense of abortion.”

Before passing the bill, the Senate voted 52-46 to add one amendment opposed by pro-life
supporters of the bill: the Harkin Amendment, which endorses the Supreme Court’s Roe v.
Wade decision and urges that it not be overturned. Especially in view of the ruling by five
justices that Roe covers even partial-birth abortion, supporters of the ban are determined to
eliminate the Harkin Amendment before the bill is sent to President Bush for his signature.

The House version of the Partial-Birth Abortion Ban Act (H.R. 760) is sponsored by
Congressman Steve Chabot (R-Oh.), chairman of the House Judiciary Subcommittee on
the Constitution. Tt currently has 159 sponsors and cosponsors. It is identical to S. 3,
except for the Harkin Amendment added by the Senate.
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H.R. 760 is the same text as that passed by the House of Representatives on July 24, 2002,
by a lopsided bipartisan vote of 274-151. But the Democratic Senate leadership, at that
time holding majority control, refused to allow that bill to come up for a vote during 2002,
and it died at the end of the 107® Congress. In earlier years, Congress approved national
bans on partial-birth abortion twice, but they were vetoed by President Clinton. On each
occasion, the House voted to override the vetoes, but supporters fell short of the necessary
two-thirds majority in the Senate. [Sept. 26, 1996, and Sept. 18, 1998]

Tn January 22 remarks to the March for Life, President Bush said, “My hope is that the
United States Congress will pass a bill this year banning partial-birth abortion, which
I will sign. Partial-birth abortion is an abhorrent procedure that offends human
dignity.” The President also urged Congress to act on the bill in his January 28 State of
the Union speech.

The January 2003 Gallup poll found that 70% favored and 25% opposed “a law that
would make it illegal to perform a specific abortion procedure conducted in the last six
months of pregnancy known as “partial birth abortion,” except in cases necessary to save
the life of the mother.” (margin of error +/- 3%)

What is a partial-birth abortion?

Supreme Court Justice Clarence Thomas accurately described the partial-birth abortion
method in his dissent in Stenberg v. Carhart (2000): “After dilating the cervix, the
physician will grab the fetus by its feet and pull the fetal body out of the uterus into the
vaginal cavity. At this stage of development, the head is the largest part of the body. . . .
the head will be held inside the uterus by the woman’s cervix. While the fetus is stuck in
this position, dangling partly out of the woman’s body, and just a few inches from a
completed birth, the physician uses an instrument such as a pair of scissors to tear or
perforate the skull. The physician will then either crush the skull or will use a vacuum to
remove the brain and other intracranial contents from the fetal skull, collapse the fetus’
head, and pull the fetus from the uterus.”

An eight-page instruction paper on how to perform this type of abortion, written by an
abortionist in 1992, in a sense began the national debate about partial-birth abortion. Tt is
posted on a congressional website: www.house.gov/burton/RSC/haskellinstructional.pdf.

Most partial-birth abortions are performed in the fifth and sixth months of
pregnancy (20-26 weeks). At this stage, an infant who is spontaneously prematurely
delivered is usually born alive. There is abundant medical evidence that a human
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baby at this stage is extremely sensitive to pain — whether she is inside the womb,
fully born, or halfway between.

Some partial-birth abortions are performed in the seventh month and later — and not only in
cases of fetal disorders or maternal distress. Tt is noteworthy that in Kansas, the only
state in which the law requires separate reporting of partial-birth abortions,
abortionists reported in 1999 that they performed 182 partial-birth abortions on
babies who were defined by the abortionists themselves as “viable,” and they also
reported that all 182 of these were performed for “mental” (as opposed to “physical”)
health reasons. See: www kdhe.state ks.us/hci/99itopl.pdf (on page 11).

Five justices said Roe v. Wade covers partial-birth abortions

In June 2000, the U.S. Supreme Court, in a 5-4 ruling in Stenberg v. Carhart, struck down
a Nebraska law that was similar to the federal ban that was under consideration in
Congress at that time, citing Roe v. Wade. Tn response to the Stenberg v. Carhart ruling,
the new federal bill differs in two significant respects from the bans approved by the 104"
Congress and 105" Congress (which were vetoed by President Clinton).

The five-justice majority in Carhart thought that Nebraska’s definition of “partial-birth
abortion” was vague and could be construed to cover not only abortions in which the baby
is mostly delivered alive before being killed, but also the more common second-trimester
“dilation and evacuation” (D&E) method. In a “D&E,” a well-developed unborn child is
dismembered piece by piece. (For a better understanding, see the Nucleus Medical Art
image at www.nrlc.org/abortion/pba/DEabortiongraphic.html )

During a D&E, an arm or leg is sometimes pulled into the birth canal before being twisted
off, while the baby is still alive in the womb, so the justices thought this might be
considered a “partial-birth abortion” under the Nebraska definition. (Even after one or
more limbs are twisted off, it takes a little while for the baby to bleed to death, or to be
killed by the final stage, the crushing of her skull.)

In order to avoid any possibility of such confusion, the new bill defines a prohibited
partial-birth abortion as one in which “the person performing the abortion deliberately and
intentionally vaginally delivers a living fetus until, in the case of a head-first presentation,
the entire fetal head is outside the body of the mother, or, in the case of breech
presentation, ary part of the fetal trunk past the navel is outside the body of the mother,”
and then kills the baby. [italics added for emphasis] Some pro-abortion groups continue
to assert that this definition covers abortion methods other than that depicted. (For
example, in a letter published in the February 23, 2003 issue of 7he New York Times, the
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chief executive of Planned Parenthood of New York City wrote that the bill “as written
would outlaw some of the safest and most common methods of abortion used throughout a
woman’s pregnancy, as early as 10 weeks in some cases.”) But they have not explained
how. It appears that such advocates are counting on journalists not to demand details on
how the actual language of S.3/H.R. 760 could possibly be applied to any first-trimester
abortions, or to second-trimester or third-trimester dismemberment procedures.

In Stenberg, the five-justice majority also ruled that an abortionist must be allowed to use
the partial-birth abortion method if he believes that it is the method which has the lowest
risk of side effects for any particular woman seeking an abortion in the late second
trimester (not only women with a “health” problem). The majority reached this result by
deferring to findings of fact by the trial court, which were based on acceptance of
assertions by late-term abortionist Dr. LeRoy Carhart and others that the partial-birth
abortion method was sometimes the method least likely to cause side effects.

The new federal bill responds to the five-justice holding with congressional findings that
partial-birth abortion is never necessary to protect the health of a woman and, indeed,
exposes a woman to substantial and additional health risks. The bill concludes that, based
on the extensive congressional hearing record on partial-birth abortion, “Congress finds
that partial-birth abortion is never medically indicated to preserve the health of the mother;
is in fact unrecognized as a valid abortion procedure by the mainstream medical
community; poses additional health risks to the mother; blurs the line between abortion
and infanticide in the killing of a partially-born child just inches from birth; and confuses
the role of the physician in childbirth and should, therefore, be banned.”

Pro-abortion disinformation persists, although discredited

When legislation dealing with partial-birth abortion was first introduced in Congress in
1995, major pro-abortion groups insisted that the method was used very rarely, only a few
hundred times a year, and only in cases involving acute medical crises. There was always
ample documentation to the contrary; these claims were political concoctions, dictated by
polling data, not facts (see, for example, the leaked memo by Democratic pollster Celinda
Lake, “Positioning on so-called “partial birth” abortion,” September 16, 1996, here:
http://www.nrlc.org/abortion/pba/lakememopba.pdf )

Nevertheless, these assertions were accepted and repeated incessantly as fact by many
major organs of the media until at least late 1996, when several newspapers published
reports based on interviews with various abortionists who acknowledged that the method
was employed frequently and mostly for purely elective abortions.
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The pro-abortion disinformation campaign suffered another blow in February 1997, when
Ron Fitzsimmons, then and now the executive director of the National Coalition of
Abortion Providers (NCAP), admitted that he and leaders of other pro-abortion groups
knew better when they claimed that the partial-birth method was used rarely and only in
extraordinary circumstances. Fitzsimmons said this was merely a “party line” adopted by
the major pro-abortion advocacy groups. Regarding his own (albeit minor) role in
disseminating this “party line,” he said, “[T] lied through my teeth.” The New York Times
reported (Feb. 26, 1997, p. A11), “In the vast majority of cases, the procedure is
performed on a healthy mother with a healthy fetus that is 20 weeks or more along,
Fitzsimmons said.” (20 weeks is the halfway point in pregnancy —4'2 months in
layperson’s terms.) (See this and related clippings at
www.nrlc.org/abortion/pba/index.html, in the late 1996 and early 1997 archive.)

On March 4, 2003, Fitzsimmons (still head of the NCAP) confirmed that he believes that
the statements quoted in that New York Times story are still accurate today.

A great deal of other evidence — collected by congressional committees, journalists, and
other entities both before and since 1997 — supports Fitzsimmons’ statements. In January
2003, even the Alan Guttmacher Institute — an affiliate of Planned Parenthood — published
a survey of abortion providers that estimated that 2,200 abortions by the method were
performed in the year 2000. While that figure is surely low for reasons discussed by
NRLC elsewhere (www.nrlc.org/press_releases_new/release011503.html), it is more than
triple the number that AGI estimated in its most recent previous survey (for 1996).

Despite all of that and more, some journalists and some advocates continue to disseminate
the old, discredited misinformation. To cite just one example: “A so-called partial-birth
abortion is defined generally as a late-term procedure in which the fetus is aborted after it
is partially outside the mother's body. It is usually performed in cases when the mother’s
life is threatened or the fetus is deformed.” (From “Anti-abortion lobby counting on
victories in 108th Congress,” by Pam Brogan, Gannett News Service, December 17, 2002.)
Gannett has failed to provide any evidence to support its assertion that partial-birth
abortion (by any name) “is usually performed in cases when the mother’s life is threatened
or the fetus is deformed,” but also failed to inform its client papers of its error.

In another recent example, in “Senate OKs ban on a later-term form of abortion” (March
14), Boston Globe reporter Susan Milligan told readers that the method is used because “of
fetal abnormalities or medical conditions threatening a woman” (no other reasons were
mentioned in the story). The mythology (“It is generally performed late in pregnancy after
discovery of damage to or abnormalities in the fetus™) was also recited in a news story in
the March 15 San Francisco Chronicle.
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A recently published NRLC monograph, “Revival of Some Old Myths on Roe v. Wade and
Partial-Birth Abortion,” critiques some other “media myths” about partial-birth abortion
and about the Supreme Court decisions that bear on the subject, including Roe v. Wade.
You can read or download it from www.nrlc.org/abortion/pba/roevwademyths.html.

Pro-Abortion Substitute Amendments (Phony Bans)

Many lawmakers who oppose the Partial-Birth Abortion Ban Act tell their constituents that
they instead favor a bill to ban “late-term” abortions with a “health” exception. These
competing proposals are complete shams -- hollow bills concocted to provide political
cover for lawmakers who wish to keep perfect ratings in pro-abortion “scorecards,” while
hoodwinking their constituents into believing that they oppose partial-birth abortions.

The leading House advocates of phony-ban legislation (H.R. 809) are Reps. Steny Hoyer
(D-Md.) and Jim Greenwood (R-Pa.). Hoyer has a 100 percent voting record in NARAL
scorecards, and Greenwood is co-chair of the Pro-Choice Caucus. Hoyer and Greenwood
have written that this so-called “ban” actually would allow third-trimester abortions even
for “mental health.” (www.nrlc.org/abortion/pba/Phony%20ban%200n%20late-term.pdf)
In a press conference on March 12, 1997, Hoyer suggested this “mental health” clause
should apply when “it poses a psychological trauma to the woman to carry to term.”

In the Senate, similar “phony ban” substitute bills were offered by Senator Dick Durbin
(D-I1.) and by Senator Dianne Feinstein (D-Ca.); both were rejected. The Feinstein
Substitute would have explicitly allowed abortions after “viability” for any “health™
reason. Senator Hillary Clinton (D-NY), a backer of the amendment, took the floor to
defend keeping abortions available -- after viability -- based on “mental health”
justifications. (See Congressional Record, March 12, 2003, page S-3587.)

Resources

Additional documents on medical, legal, and legislative aspects of partial-birth abortion
are posted at www.nrlc.org/abortion/pba/index.html. A good primer is the testimony
NRLC presented to a joint hearing of the U.S. Senate Judiciary Committee and the U.S.
House Judiciary Constitution Subcommittee in March 1997, which contains footnoted
citations to some of the more thorough journalistic examinations (including interviews
with partial-birth abortionists) and to primary documents:
www.nrlc.org/abortion/pba/test.html.
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Congress of the United States
Thashington, BE 20515

HOYER-GREENWOOD LATE-TERM ABORTION RESTRICTION BILL BANS
ALL PROCEDURES - NOT JUST PARTIAL BIRTH PROCEDURE

IMAR 1 6 20" 1% 2%

Dear Colicague:

Last summer, we introduced H.R. 2149 - the Late Term Abortion Restriction Act of 1999 with 24
bipartisan cosponsors. The bill would prohibit all late-tetm abortions, regardless ef procedure, with
exceptions only to protect the life of the mother and to avert serious adverse health consequences.

Two critics of the bill, Rep. Hyde and Rep. Canady, claim that the legislation allows for
exceptions if the mothet’s mental health is at stake. Indeed mental health is considered a serious and
adverse consequence to the mother's health. This bill resembles existing laws, that specifically prohibit
abortion after viability under specified circumstances, in 41 states, including:

Alabama, Arizona, Arkansas, California, Connecticut, Detaware, District of Columbia, Florida,
Georgia, Maho, Winois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Missouri, Montana, Nebraske, Nevada, New Hampshire, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Pennsylvaria, Rhode Island, South Curolina, South
Dakota, Tennessee, Texas, Utah, Virginia, Washington, Wisconsin, and Wyorning.

The bill prohibiting the partial-birth procedure, introduced in the House by Rep. Canady,
prohibits a particular procedure used not just during a late-term pregnancy but during the earlier stages
as well. To ban a specific medical procedure, rather than all late-term abortions, does not strike at the
heart of the matter: termination of a viable fetus during the late states of a pregnancy.

We urge you to cosponsor the common-sense, bi-partisan “Late-term Abortion Restriction Act.”
If you are interested in cosponsoring or would like additional information, please contact Bruce Marsh in
Rep. Hoyer’s office at 5-4131 or Joel White in Rep. Greenwood’s office at 5-4276.

‘Thanking you for your aitention to this important matter and with kindest regards, we are

P. JAMES C. GREENWOOD

eptioghend M

PRINTED ON RECYCLED PAPER.

Sincerely yours,




Contrary to a widely held public impression, third-tri-
mester abortion is not ouf['{wa in the Umta States.
k Supreme Court decisions Koe v. Wade

51

The Washington Post Health Section, 9/17/96
by staff writer David Brown, M.D.

Viability and the Law

he normal length of human gestation is 266
days, or 38 weeks. This is roughly 40 weeks
from a woman's last menstrual period.
Pregnancy is often divided into three parts, or
“trimesters.” Both legally and medically, however, this
division has little meaning. For one thing, there is little
precise agreement about when one trimester ends and
‘another begins. Some authorities describe the first tri-
mester as going through the end of the 12th week of
gestation. Others say the 13th week. Often the third
trimester js defined as beginning after 24 weeks of fetal
development.
- Nevertheless, the trimester concept—and particularly
the division between the second and third ones—com-
monly arises in discussion of late-stage abortion.

The. landmark Supreme Court decisions Koe ©.

and Doe v. Bolton, decided together in 1973, permit
" abortion on demand up until the time of fetal “viability.”

After that point, states can limit a woman's access to

abortion. The court did not specify when viability begins.

In Doe v. Boiton the court ruled that abortion could be
performed after fetal viability if the operating physician
judged the procedure necessary to protect the life or
health of the woman. “Health” was broadly defined.

" Medical judgment may be exercised in the light of all
factors—physical, emotional, psychological, famiial and

~+the woman's age—relevant to the well-bemg of the pa: syﬁw Eﬁ tTii%m of the pa:
tient,” the court wrote. “All these factors may relate to
health, This allows the attending physician the room he
needs to make his best medical judgment.”

Because of this definition, life-threatening conditions

- heed not exist in order for a woman fo get a - S-
ter abortion.

For most of the century, however, viability was con-
fined to the third trimester because neonatal intensive-
care medicine was unable to keep fetuses younger than
that alive. This is no longer the case.

In an article published in the journal Pediatrics in
1991, physicians reported the experience of 1,765 in-
fants born with a very low birth weight at seven hospi-
‘tals. About 20 percent of those babies were considered
to be at 25 weeks’ gestation or less. Of those that had
completed 23 weeks’ development, 23 percent survived.
At 24 weeks, 34 percent survived. None of those infants
was yet in the third trimester,
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To: Editors, reporters, and other interested persons

From: Douglas Johnson, Legislative Director, National Right to Life Committee
202-626-8820, Legfederal@aol.com, www.nrle.org

Re: Revival of some old myths about Roe v. Wade and partial-birth abortion

Date: February 14, 2003

Many media outlets published abortion-related stories in January, on the occasion of the 30th
anniversary of the Supreme Court decision in Roe v. Wade. Many of those stories contained
demonstrable errors, some of these apparently adopted uncritically from polemical materials
issued by pro-abortion advocacy groups. This memo offers critiques of several of the most
common errors. Some of these points are pertinent to anticipated upcoming coverage of debate in
Congress (and in some state legislatures) on bills relating to abortion and other issues involving
members of the species Homo sapiens prior to full live birth.

Additional documentation on current pro-life issues in Congress, including partial-birth abortion
and human cloning, may be found on the National Right to Life website at www.nrlc.org under
“Legislation: Current Issues,” or obtained by contacting us at Legfederal@aol.com.

Counting to Nine

“What keeps Roe standing is the razor-thin five-vote majority that has stood by the
decision.” — Time magazine, Jan. 27, 2003. (Many similar examples from other major
media, including the Associated Press.)

National Right to Life believes that Roe v. Wade should be overturned, the result of which would be to
allow elected legislators to enact protective legislation to the degree desired by those who elect them.
Therefore, it would be welcome news if in fact “only” five Supreme Court justices supported Roe.
Regrettably, however, six current justices have voted to affirm Roe v. Wade: Justices Breyer,
Ginsburg, Kennedy, O’Connor, Souter, and Stevens. Only three of the current justices have ever voted
to overturn or substantially scale back Ree: Justices Rehnquist, Scalia, and Thomas.

Why the discrepancy? It seems that some pro-abortion groups think that “five to four” sounds better
than “six to three,” so they are counting Justice Anthony Kennedy as a Roe opponent. But in fact,
Kennedy in the 1992 Cusey ruling voted to reaffirm Roe, with the result that Roe was reaffirmed, 5-4,
rather than being overturned. (Since then, one of the four anti-Roe justices, Byron White, was replaced
by a pro-Roe justice, Ruth Bader Ginsburg.} In the 2000 Stenberg decision, Justice Kennedy voted to
uphold Nebraska’s ban on partial-birth abortion method as consistent with Roe/Casey.
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Will some journalists continue to count Justice Kennedy as an opponent of Roe, although he has voted
to allow abortion for any reason until “viability,” merely because he voted to permit a ban on the
method of partial-birth abortion? 1f so, for the sake of congistency, it would seem that they should also
report that 70% of the public must also “oppose Roe v. Wade,” since that is the percentage that favors a
ban on partiall-birth abortion in both the second and third trimesters, according to the Gallup poll (Jan.
10-12, 2003).

The Amazing Elastic Roe v. Wade

“Do you favor the Supreme Court ruling that women have the right to an
abortion during the first three months of their pregnancy?” — Time/CNN poll question,
published in Time, January 27, 2003. “The U.S. Supreme Court ruled in 1973 that a
woman can have an abortion if she wants one at any time during the first three months
of pregnancy. Do you favor or oppose that ruling?” — ABC News/Washington Post poll,
Jan. 16-20, 2003.

“The Supreme Court voted 7-2 on Jan. 22, 1973, to legalize abortions in the first
three months after conception.” — Washington Times, Jan. 23, 2003. “... the 1973 Roe
v. Wade decision, which determined that a woman's constitutional privacy rights
entitled her to get an abortion in the first trimester of her pregnancy.” — from “Abortion,
Cloning Are on Bush Agenda,” Washington Post, Jan. 23, 2003 (but retracted in Jan. 24
“Corrections” column).

The notion that the “right to abortion” articulated in Roe v. Wade and Doe v. Bolton was limited in any
significant way to “the first trimester” is a misconception that was repudiated by major news outlets
decades ago, because it is gravely misleading and has been repeatedly rebutted by the Supreme Court
itself. Yet, as the quotes above demonstrate, this hoary distortion seems to be having a resurgence
lately.

In Roe, and in many subsequent decisions, the Court made it clear that abortion had to be allowed for
any reason whatever through the second trimester. The original ruling left the door open for minor
medical-practice regulations to protect women's health in the second trimester, but it was clear from
the Tanguage of the decision that these regulations could not amount to much, and they never did.
After months of research on the partial-birth abortion debate, Washington Post medical writer David
Brown, M.D., accurately summarized the Roe v. Wade ruling in an article published Sept. 17, 1996,
edition of that newspaper. Dr. Brown wrote:

The landmark Supreme Court decisions Roe v. Wade and Doe v. Bolton, decided
together in 1973, permit abortion on demand up until the time of fetal “viability.”

! The January, 2003 Gallup poll found that 70% favored and 25% opposed “a law that would make
it illegal to perform a specific abortion procedure conducted in the last six months of pregnancy known as
‘partial birth abortion,” except in cases necessary to save the life of the mother.” (margin of error +/- 3%)

2 “Viability,” the capacity of the baby to survive independently ot the mother with technological
assistance, currently is reached in the late weeks of the second trimester.
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[Note: References to Roe are generally understood to apply to Doe as well, since both decisions were
issued on the same day, and the Court said in Roe, “That opinion and this one, of course, are to be read
together.”]

The Post story went on to explain that even after “viability,” the Court said that states must permit
abortions sought for reasons of “health,” explicitly detined to include {quoting the Court in Doe), “all
factors -- physical, emotional, psychological, familial and the woman's age -- relevant to the well-
being of the patient.” Dr. Brown concluded, “Because of thig definition, life-threatening conditions
need not exist in order for a woman to get a third-trimester abortion.”

The “first three months” formula was formally declared erroneous in the early 1980s by senior
news executives of The New York Times, the Associated Press, and others. For example, in 1982
the national editor of The New York Times decreed that “brief references to the Supreme Court's
1973 decision on abortion should say simply that the court legalized abortion,” because “the
phrase ‘in the first three months of pregnancy’ might be incorrectly interpreted to mean that
abortions in the last six months of pregnancy remain illegal.” Associated Press Vice President
and Executive Editor Louis D. Boccardi wrote in a September, 1981 directive, “The decision is
often misreported, even now. ... For summary purposes, you can say the court legalized
abortion in 1973. . .. Thus, it’s wrong to say only that the court approved abortion in the first
three months. Tt did that, but more.” These documents are available on request.

Anyone still laboring under the misconception that there was something different about “the first three
months” was corrected again by the Supreme Court itself in the 1992 Casey ruling. In that ruling, the
Court reaffirmed Roe v. Wade on a vote of 5 to 4, and held that the “abortion right” applied with equal
force throughout the first and second trimesters until “viability.” The Court explicitly repudiated
any distinction whatever between the first and second trimesters, writing, “We reject the
trimester framework, which we do not consider to be part of the essential holding of Roe.,” Why,
then, should pollsters represent that it was indeed the “essential holding of Roe”?

It is also noteworthy that in the 2000 Stenberg ruling, the Supreme Court struck down Nebraska's ban
on partial-birth abortions, a method used in the fifth month of pregnancy and later (never in the first
trimester). The five-justice majority said that such a ban was inconsistent with, yes, Roe v. Wade.

Why, then, does the bogus “first three months” formulation keep cropping up? In some cases, it
appears to reflect a desire, unconscious or otherwise, to “prettify” Roe — that is, to describe it in the
manner least offensive to the greatest number of people.” Despite such cosmetic work, the

1 appears that in the minds of some, Roe is a very elastic concept that can easily be expanded or
contracted depending on which version serves a particular story line. The inconsistent treatment of Roe is
especially evident in the January 27 edition of 7ime magazine. As quoted above, the 7ime/CNN poll asked
respondents if they favored the Supreme Court decision that allowed women to obtain abortions ““during the
first three months of their pregnancy.” If the Zime/CNN pollster had happened to telephone Supreme Court
Justice Anthony Kennedy, presumably the justice would have responded as he did in the Casey and
Stenberg rulings: that the woman has a “constitutional right” to obtain an abortion for any reason she
chooses not only in the first three months, but all the way up to “viability™ (about 5%2 months). Thus, the
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Washington Post/ABC poll — which itself propagates the same error — shows public support for the
ruling has dropped 11 points in ten years.*

Discredited Myths About Partial-Birth Abortion

A so-called partial-birth abortion is defined generally as a late-term procedure in
which the fetus is aborted after it is partially outside the mother's body. It is usually
performed in cases when the mother's life is threatened or the fetus is deformed. —
from “Anti-abortion lobby counting on victories in 108th Congress,” by Pamela Brogan,
Gannett News Service, December 17, 2002. (Similar examples sighted in other media.)

When the federal Partial-Birth Abortion Ban Act was first introduced in mid-1995, there already was
abundant evidence that some abortionists employed the partial-birth method routinely for purely
elective abortions. In articles, interviews, and legislative testimony, prominent abortionists had
readily admitted to using the method to perform thousands of abortions, mostly purely elective. Their
printed admissions were widely circulated to the media by NRLC and other groups. and by lawmakers
supporting the bill. However, many major news outlets chose to ignore this evidence and to
uncritically adopt the unsupported claims of the pro-abortion lobby that the partial-birth abortion
method was used only rarely and nearly always in cases involving acute medical problems with the
mother or baby. [Innumerable examples of such reporting are available on request.]

However. belatedly, towards the end of 1996, some major newspapers, including the Washington Post
and the Record in northern New Jersey, actually went out and investigated. They found numerous
abortionists who admitted to routinely employing the method for abortions on healthy mothers with
healthy babies in the fifth and sixth months of pregnancy. To cite just one example, on September 15,
1996, the Record (Bergen, New Jersey) published a report by staff writer Ruth Padawer, based on
separate interviews with two abortionists, who independently told her that they performed over 1,500
partial-birth abortions annually in their single facility -- which was roughly triple the nationwide
figures then being given out by pro-abortion advocacy and industry groups and reported as fact by
many journalists. As to why they performed these procedures:

Time pollster would have counted Justice Kennedy as among the 55% deemed to support Roe in that poll.
Yet in the article that accompanied the published poll, Justice Kennedy was counted as an anti-Roe justice
(to produce the “razor-thin five-vote majority™), apparently on the basis of his vote to uphold a ban on the
partial-birth abortion method — a method which is never used in the first (rimester and is used mostly in the
fifth and sixth months.

* The Post reported, “A new Washington Post-ABC News Poll found majority support for the
ruling in Roe v. Wade [mischaracterized as legalizing abortion “during the first three months of
pregnancy’], but also showed that opposition to the decision has risen since the 20th anniversary in 1993.
In the poll, 54 percent of those surveyed said they favored the Supreme Court ruling that legalized abortion,
with 44 percent opposed. Ten years ago, 65 percent favored the ruling, with 33 percent opposed.”
“Democratic Candidates Vow To Protect Abortion Rights,” by Dan Balz, Washingion Post, Jan. 22, 2003,
www.washingtonpost.com/wp-dyn/articles/A258 18-2003Jan22. html
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“We have an occasional amnio abnormality, but it's a minuscule amount,” said one of
the doctors at Metropolitan Medical, an assessment confirmed by another doctor
there. “Most are Medicaid patients, black and white, and most are for elective, not
medical, reasons: people who didn't realize, or didn't care, how far along they were.
Most are teenagers.” (The Record, September 15, 1996)

The September 17, 1996 edition of the Washington Post contained the results of a lengthy
investigation conducted by reporters Barbara Vobejda and David M. Brown, M.D., who interviewed
several abortionists (nof those in New Jersey), and concluded:

Furthermore, in most cases where the procedure is used, the physical health of the
woman whose pregnancy is being terminated is not in jeopardy.... Instead, the
“typical” patients tend to be young, low-income women, often poorly educated or
naive, whose reasons for waiting so long to end their pregnancies are rarely medical.

Shortly thereafter, in February 1997, the abortion industry's disinformation campaign completely
exploded when Ron Fitzsimmons -- then and now the executive director of the National Coalition of
Abortion Providers (an association of 150 or so abortion providers) -- gave a series of well-publicized
interviews in which he acknowledged that the claim that the partial-birth abortion procedure was used
rarely and mostly in acute medical situations was merely a “party line,” and was false. Mr.
Fitzsimmons expressed regret about his own previous (albeit minor) role in propagating that “party
line,” explaining, “T lied through my teeth.”

The truth, Mr. Fitzsimmons said, was that “[i]n the vast majority of cases, the procedure is performed
on a healthy mother with a healthy fetus” (The New York Times, Feb. 26, 1997). He estimated that
3.,000-5,000 abortions annually are performed by the partial-birth method. Here are two examples of
clear reporting on these revelations, including confirmations from other pro-abortion sources:
www.nrlc.org/abortion/pba/PBA%20NY T%20lied.pdf

and www.nrlc.org/abortion/pba/PBA%20activists%20lied.pdf

In addition, in early 1997 the PBS media criticism program Media Matters reviewed the history of the
news media's gullible acceptance of the abortion lobby's original disinformation about partial-birth
abortion, and concluded that it was a case study in bad journalism. See:
www.pbs.org/wnet/mediamatters99/transcript2.html

The Washington Post’s David Brown was shown on the program saying that the Post study found,
“Cases in which the mother's life were at risk were extremely rare. . . . Most people who got this
procedure were really not very different from most people who got abortions.”

Is Partial-Birth Abortion Performed “Rarely”?

The Washington Post reported that a committee of the Virginia legislature passed a
bill to ban the “rarely used” method (Jan. 28, 2003) Likewise, the Associated Press
reported, “A bill seeking to ban a rarely performed procedure commonly referred to as
‘partial-birth abortion’ moved along in the [Virginia] Senate . ..” (Jan. 30, 2003) (Many
similar sightings in other media.)
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Peggy Girsham, deputy managing editor of NPR News, recently sent out a note cautioning NPR
reporters, “It ig not correct to call these procedures ‘RARE’ -- it is not known how often they are
performed.” However, in fact enough is known to demonstrate that it is tendentious to dismiss these
brutal procedures as “rare.”

Only one state (Kansas) requires reporting the partial-birth method separately from other methods used
at the same stages in pregnancy.® As noted, in 1997, Ron Fitzsimmons, executive director of the
National Coalition of Abortion Providers, estimated approximately 3,000-5,000 abortions were
performed by the method annually. However, since the Supreme Court’s 2000 ruling in Stenberg v.
Carhart rendered unenforceable the bans on partial-birth abortion that had been enacted by more than
half the states, the number of partial-birth abortions may have climbed since Mr. Fitzsimmons made
that estimate. A voluntary survey of known abortion providers conducted by the Alan Guttmacher
Institute {a special affiliate of Planned Parenthood), released in January 2003, claimed 2,200 partial-
birth abortions in the year 2000 (despite a survey question so convoluted that daily practitioners of the
method could have honestly answered “zero”). This was more than triple the absurdly low number of
650 obtained by AGI using the same question just four years earlier — yet both numbers were
immediately accepted by some journalists as reliable. So has the number of partial-birth abortions
more than tripled in just four years? If so, isn’t that news?

None of these numbers justify the dismissive adjective “rare.” Rare, compared to what? Usually,
the answer is, “Rare, compared to first-trimester abortions performed by entirely different methods.”
But why is that the apt comparison? It is evident that a substantial fraction of the population, and
many state and federal lawmakers, believe that there are some important distinctions between
abortions performed by vacuum aspiration or drugs during the first three months, and abortions
performed in the fiftth month and later involving partial delivery while the baby is still alive.

Rare? Ifa virus had killed 5,000 (or 2,200} newborn premature infants in neonatal units in one year, it
would be declared an epidemic and reported on the evening news -- even though that would be a “very
small fraction” of all premature infants cared for in neonatal units during a year.

Resources

Additional documents on medical, legal, and legislative aspects of partial-birth abortion are posted on
the NRLC website at www.nrlc.org/abortion/pba‘/index.html. A good primer on the issue is the
testimony NRLC presented to a joint hearing of the U.S. Senate Judiciary Committee and the U.S.
House Judiciary Constitution Subcommittee in March, 1997, which contains footnoted citations to
some of the more thorough journalistic examinations of the issue (including interviews with partial-

° In 1999, Kansas abortionists reported they performed 182 partial-birth abortions on babies who
were defined by the abortionists themselves as “viable,” and they also reported that all 182 of these were
performed for “mental” (as opposed to “physical”) health reasons. See page 11 of this document:
http://www.kdhe.state.ks.us/hci/9%itop 1. pdf



58

birth abortionists) and to various primary documents. The testimony is posted here:
www.nrlc.org/abortion/pba/test.html

The eight-page instruction paper on how to perform a partial-birth abortion that began the whole
partial-birth abortion debate, written by an abortionist in 1992, is posted on a congressional website
here: www.house.gov/burton/RSC/haskellinstructional pdf
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URSDAY, FEBRUARY 27, 19!

ABORTION: Activists lied

The procedure involves partial extraction
of a fetus, feet first, with all but the head
delivered. The skull is then punctured and
the contents suctioned until the head

Pro-choice
advocates
admit to
deception

By RUTH PADAWER
Statt Wither

Leading abortion-rights propo-
nents lied during the debate over
“partial-birth nbomom to pro-

The revelation comes one week
before Congress is to consider a
second attempt to ban the proce-
dure, dubbed “partial-birth abor-
tion” by ite opponents. Congress
passed a ban last year, but Presi-
dent Clinton vetoed it. The Senate
failed to override the veto.

On Wednesday, a White House
spokeswoman said Clinton op-
poses using the procedure on
healthy women with healthy fe-
tuses. “If this procedure is being
used on an elective basis, where
there’s another procedure avail-
able, the president would be happy

tect the
against criticiam, uccordmg to sev-
eral abortion providers and pro-
choice activists.

to sign that would ban
it,” spokeswoman Mary Ellen
Glynn said.

The procedure involves partial

Ron di-
rector of the National Cnnlmon of
Abortion Providers, said he “lied”
in a November 1995 interview for

Nighitlne,” when he said

. rare and done

2 m?nmwx HEL RS el
in the vast majority of cases, the
procedure is used on a healthy
mother who is five months preg-

W TiAr

it mons statement, which
first appeared in an erticle to be
published Monday in American
Medical News, the Americen
Medical Association's-newsletter,
merked the first time a prominent
abortion-rights leader has strangly
disputed the movement's claims.

“Some people wonder if I've
gone off the deep end, but they’re
not getting u Fitzsimmons ssid

“It's

of an intact fetus, feet
first, with all but the head deliv-
ered. The skull is then punctured
and the contents suctioned until
the head collapses. Physicians call
it dilation and extraction (D&X)
or intact dilation and evacuation
(intact D&E), because the fetus
comes out whole.

Since 1993, abortion supporters
and opponents have been engaged
in & vicious public relations war
over the procedure, with abortion
foes using grisly illustrations to

tap Americans’ general discomfort

with late nbortwm
Thé

To a great extent, the “partial-
birth" tactic worked; a July 1996
Gal]up Poll found 71 percent of
favored banning “par-

dically -
portant procedure, and we
shouldn’t be afraid to speak can-
didly about it. We shouldn't be
apologetic. We have nothing to
hide.”

tial-birth” abortions.

To counter that campaign, the
National Abortion Federation —
the leader in the fight against a
ban — produced several women

collapses.

who used the procedure to abort
pregnancies terminated for medi-
cal reasons. Standing by Clinton
a6 he vetoed the bill, they told an-
guishing tales that forced even
some abortion foes to relent.

The deception came when pro-
choice leaders claimed that these
were the typical intact D&E cases.
For exampie, 2 Planned Parent-
hood Federation of America 1995
release aeid the procedure is “done
only in cases when the woman’s
life is in danger or in cases of ex-
treme fetal abnormality.”

Some abortion providers were
uneasy at what they felt were dis-
tortmns presented by their own

i e
&nd what happens when we tell?
But frankly no one was asking me,
80 I didn't have to worry.”

In April, at the federation’s an-
nual meeting, at least one adminis-
trator approached the group’s ex-
ecutive director, Vicki Saporta,
and urged more honesty.

we all have to stop and make sure
that what we're doing is what we
can comfortably say we're doing. I
can offer intact D&E and not be
ashamed of it. [ believe the work

we do is honorable; it's for the
health of women and society in
general.”

But the sbortion federation and
others were determined to stick
with their original public claims.
And when The Record and The
Washington Post published arti-
cles in September reporting that
the procedure was more common,
and only rarely done for medical
reasons, pro-chmce leuders dis-

Nﬁf
'E'iuhnr (m

Nevertheless, groups nuch a8
the atgomo federati

er than 600 intact D&Es are per-
formed annually.

o those who chafed at the false
claims, this week's disclosures
came &8 a relief.

“Anytime we collectively shy
away from the hard answers, or
spin something because it's more
palatable instead of clarifying it,
we lose credibility,” said Ruth
Arick, a former abortion clinic ad-
ministrator who lives in Florida
and now consults for clinics.
“That credibility doesn’t have to
be lost forever; Ron is helping to
rebuild it, It’s a courageous step.”
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Watson A. Bowes, Jr, M.D.
211 Huntington Drive

Chapel Hill, NC 27514
Phone (Fax) 919-929-3323
e-mail: whowesidrockeynail.com

March 6, 2003

Douglas Johnson

Legislative Director

National Right to Life Committee
512 10" Street NW

Washington, DC 20004

Dear Mr. Johnson:

I served as a full-time faculty member in Obstetrics and Gynecology at the University of
Colorado Health Sciences Center until 1982 and thereafter at the University North
Carolina until 1999. T am certified in Obstetrics and Gynecology and in Maternal-Fetal
Medicine by the American Board of Obstetrics and Gynecology. My major academic
interests were preterm birth, high-risk obstetrics and all aspects of labor and delivery. 1
am a Fellow of the American College of Obstetricians and Gynecologists, and I served on
the Committee on Ethics including two years as the Chair of the committee. Currently |
am Co-Editor-in-Chief of The Obstetrical & Gynecological Survey, a journal with wide
distribution among American and foreign obstetrician/gynecologists.

[ have reviewed the illustrations of the partial birth abortion procedure painted by Mrs.
Tanja Bulter. Based on my 37 years of experience in clinical obstetrics, during which
time I performed many deliveries of premature infants, I can testify that these illustrations
accurately depict a fetus of approximately 24 weeks gestation and the anatomical and
spatial relationships are accurate. Also, I believe these illustrations accurately depict the
method of abortion described by Dr. Haskell in his presentation entitled “Dilatation and
Extraction for Late Second Trimester Abortion,” at the National Abortion Federation
Risk Management Seminar in September 1992.

Sincerely,

Watson A. Bowes Jr., M.D.
Emeritus Professor of Obstetrics & Gynecology
University of North Carolina at Chapel Hill
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Anthony P. Levatine, M.D., J.D.
5406 Remington Rd,
Las Cruces, M.M. 88011

) March 4, 2003
M. Bronglas fohnsan
Eesiglative eddtor
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Press Release

This is a press release from the National Right to Life Committee (NRLC) in Washington, D.C., issued Tuesday,
January 14, 2003, at 3:30 p.m. ET. For further information, call the NRLC Department of Media Relations at
202-626-8833, or visit the NRLC website at www.nrlc.org.

Guttmacher Survey of Abortion Providers Finds Reported
Number of Partial-Birth Abortions More Than Tripled

A just-released survey of abortion providers by the Alan Guttmacher Institute (AGI) showed the reported
number of partial-birth abortions more than tripling from the same organization’s survey four years ago.

The AGI survey for 1996 (released in 1998) for the first time asked a question relating to partial-birth
abortion {which they called "D&X’), and then estimated that “about 650" such abortions were performed annually
inthe U.S. Stanley Henshaw of the Alan Guttmacher Institute was quoted as saying, "The numbers aren't exact,
but I'm pretty sure it's in the 500 to 1,000 range" (The New York Times, Dec. 11, 1998). Despite grave defects in
the method by which that number was arrived at, and its obvious inconsistency with other evidence, the figure
was immediately accepted as credible by some news media, and since has been cited by various news outlets
and pro-abortion advacates.

The new survey, using the same method, estimates that 2,200 "D&X" (partial-birth) abortions were performed
during 2000 -- more than tripling the 1996 figure.

"The number of partial-birth abortions reported has more than tripled in just four years," commented NRLC
Legislative Director Douglas Johnson. “Either the number of partial-birth abortions is increasing rapidly, or the
news media was mistaken in accepting the 1996 figure, or both. In reality, there is good evidence that even the
new figure of 2,200 is much too low."

In the new study, AGI tries to minimize the significance of the 2,200 figure by saying that it amounts to only
a fraction of 1% of all reported abortions. Jehnson commented, "It is unbelievably catlous to dismiss the killing
of 2,200 mostly delivered babies as 'rare.’ If a virus was killing 2,200 pre-mature infants, we'd calt it an
epidemic.”

Johnson noted that the survey question describes the abortion method in a way that is so confused and
inaccurate that even abortionists who have performed hundreds of partial-birth abortions, as legally defined,
could honestly answer that they have never performed the procedure described in the question. Secondly,
responses to the AGI survey are purely voluntary, and abortionists who perform large numbers of partial-birth
abortions may be disinclined to feed the national controversy by voluntarily reporting,

Johnson noted that in 1997, Ron Fitzsimmons, the executive director of the National Coalition of Abortion
Providers, gave a series of well-publicized interviews in which he repudiated the claim that the partial-birth
abortion procedure was used rarely and mostly in acute medical situations. He said those claims were merely a
“party line," and were false. The truth, Mr. Fitzsimmons said, was that "in the vast majority of cases, the
procedure is performed on a healthy mother with a healthy fetus” (The New York Times, Feb. 26, 1997). He
estimated that 4,000-5,000 abortions annually are performed by the partial-birth method. That is a sizable
fraction of all of the abortions performed in the fifth month and later.

For more information on the number of partial-birth abortions, see:

http: //www.nrlc.org/abortion/pba/PBA%20NYT%20lied. pdf

http://www.nrlc.org/abortion/pba/ PBA%20activists%20lied. pdf

http://www.nrlc.org/abortion/pba/index.html
National Right to Life is the nation's largest pro-life organization, with affiliates in all 50 states and over

3,000 local chapters nationwide. National Right to Life works through legislation and education to protect those
threatened by abortion, infanticide and euthanasia.

http://www.nric.org/press_releases_new/release011503.html 3/25/03
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Call It “Partal-Birth Abortion”
— It’s the Law!

Douglas Johnson

By
NRLC Federal Legislative Director

WASHINGTON (June 16) - - You
may have read in the paper that
both houses of Congress have
approved a bill “banning a medical
pracedure known as intact dilation
and extraction,” or words to that
effect.

But actually, Congress npever
passed such a bill.

Rather, the House and Senate
have given preliminary approval to
a bill (HR 1122) to ban partial-
birth abortion (unless necessary
to save a mother’s life). (The House
must vote again on the bill to
approve minor amendments made
by the Senate, before it is sent to
President Clinton, who says he will
veto it}

However, whenever the media
uses the term chosen by Congress,
partial-birth abortion, same
opponents of the Partial-Birth
Abortion Ban Act cobject because,
they argue, “it is not a medical
term.”

Many journalists have been recep-
tive to such pressure. Some recent
wire service accounts of the con-
gressional debate on the Partial-
Birth Abortion Ban Act, for exam-
ple, referred only to “certain late-
term abortions” and contained no
mention of the term “partial-birth
abortion,” and no description what-
ever of the type of abortion that
would be banned by the measure.

A recent Associated Press dis-
patch, headlined “Bill Titles Can Be
Distortions,” claimed, “Partial-
birth’ is the nonclinical name for a
procedure known more scientifical-
ly as “dilation and extraction.”*

That sort of comment is itself a
distortion. When such mischarac-
terizations of the bill appear in the
press, they should be chalienged by
knowledgeable pro-lifers on the
grounds discussed below.

First, the term partial-birth
abortion is now a legal term of
art. That is, partial-birth abor-
tion has been adopted by numer-
ous state legislative bodies as the
“official” legal term to refer to a
very specific and carefully defined
method of killing partly born
humarn beings. As of this writing,
13 states had enacted bills to ban
partial-birth abortion, and it
appears that several others may do
so before the end of the year.

Second, the term partial-birth
abortion is not equivalent to any
of the terms of pseudo-medical jar-
gon that pro-abortion groups insist
are the proper “medical” or “clini-
cal” terms.

Third. the term partial-birth
abortion is not a “distortion” of
reality. nor is the term in any way
misleading. Rather. the term par.
tial-birth abortion accurately
conforms to terminology in related
areas of law and medicine.

These points are expanded on
below.

Partial-Birth Abortion:
ALegal Term of Art

As of June 16, 1997, 13 states
have already made it illegal to per-
form a partial-birth abortion,
and three more such bills are
awaiting action by governors.

In addition, lopsided majorities of
both houses of Congress have voted
to put the term partial-birth
abortion into the U.S. Criminal
Cod

€.

All of these bills define partial-
birth abortion in essentially the
same way: an abortion in which the
living baby is partly delivered
before being killed. The proposed
federal bill (HR 1122), which has
served as the basic model for the

state bills, would define partial-
birth abortion as “an abortion in
which the person performing the
abortion partially vaginally deliv-
ers & living fetus before killing the
fetus and completing the delivery.”
1t is hard to see what justification
Jjournalists have for denigrating the
legal terminology enacted in law by
elected legislators, and substituting
terms preferred by some pro-abor-
tion advocacy groups. After all, sev-
eral years ago when Congress
defined certain firearms as “assault
weapons,” that is what they became
- - in law and in the media - - even
though manufacturers and users of
such firearms prefer other terms.

The real reason that pro-abortion
advocates dislike the term partial-
birth abortion, of course, is that it
gives the layperson a clear picture
of how this type of abortion is per-
formed. As Bear Atwood, president
of the New Jersey chapter of the
National Organization for Women
(NOW), put it, “The whole term,
‘partial-birth abortion’ gives people
pause.” (AP, June 2)

Thus, - pro-abortion advocates
want to conceal the brutal reslity
behind & smokescreen of unintelli-
gible pseudo-medical jargon.

However, the abortionists who
perform partial-birth abortions.
and their lobbyists, disagree among
themselves as to what the “correct”
jargon term should be. Indeed, var-
jaus opponents of the bill have
insisted on at least three different
pseudo-"medical” terms: *intact
dilation and evacuation,” “dilation
and extraction,” and “intact dilata-
tion and extraction.”

Before Congressman Charles
Canady (R-Fl.) introduced the
Partial-Birth Abortion Ban Act in
June, 1995, his staff researched the
matter and found that none of those
terms appeared in any medical dic-



tionary, nor in the Medline comput-
er database, nor even in the stan-
dard textbook on abortion methods,
Abortion Practice by Dr. Warren
Hern.

The term ‘“intact dilation and
evacuation” (or “intact D&E”) was
invented by the late Dr. James
McMahon, who is generally credit-
ed with developing the abortion
method. But the national contro-
versy over partial-birth abortion
really began in 1993, when NRLC
obtained a copy of a paper written
in 1992 by Ohio abortionist Dr.
Martin Haskell, in which Dr.
Haskell explained step by step how
to perform the procedure. In the
paper, Dr. Haskell said that he had
“coined” the term “dilation and
extraction” or “D&X” to refer to the
method.

McMahon, however, explicitly
repudiated the use of the term
“dilation and extraction” in a 1993
interview with American Medical
News, saying, “I don't use the term
D&X. . . . I think D&X has been
defined in a way we don't want to
embrace.”

Besides being idiosyncratic terms,
both “intact D&E” and “D&X” were
very “blurry” terms. McMahon and
Haskell never offered anything
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terms onto the Partial-Birth
Abortion Ban Act, becsuse none of
the so-called “medical® terms is
equivalent 1o the definition of par-

d in

Abortion Ban Act, but the abortion-
ists’ terms are not congruent with
the definition of partial-birth
abortion in the bill.

On J y 12, 1997, the execu-

tial-birth abortion
HR 1122. The definition of partial-
birth abortion is in some respects
narrower and in some respects
broader than the abortionists’
terms, as explained below.

To und d these distincti
it is first important to grasp exactly
how a partial-birth abortion is typi-
cally performed. The abortionist
pulls a living baby feet-first out of
the womb and into the birth canal
{vagina), except for the head, which
the abortionist purposely keeps
lodged just inside the cervix (the
opening to the womb).

The abortionist then punctures
the base of the skull with a surgical
instrument, such as a Jong surgical
scissors or a pointed hollow metal
tube called a trochar. He then
inserts a catheter (tube) into the
wound, and removes the baby’s
brain with a powerful suction
machine. This causes the skull to
collapse, after which the abortionist
completes the delivery of the now-
dead baby.

The terms “intact dilation and
evacuation” and “dilation and

ion” were & used by

app: ing rigid def 7 of
their coined terms. Because “intact
dilation and evacuation™ and “dila-
tion and extraction” are not stan-
dard. clearly defined medical terms,

Dr. McMahon and Dr. Haskell
respectively, to refer to certain pro-
cedures that are not banned by the
Partial-Birth Abortion Ban Act, an
houldn’t be b d. For 1

Congressman Canady d
them as useless for purposes of
defining a criminal offense. A crim-
inal statute that relied on such
murky terms would be struck down

by the federal courts as “void for.

vagueness.”

[The term “intact dilation and
evacuation” should not be confused
with “dilation and evacuation™
(D&E). which is a procedure com-
monly used to perform second-
trimester abortions, involving dis-
memberment of the baby while still
tn the uterus. HR 1122 does not
apply to this method at all.}

The Abortionists’ Pseudo-
Medical Ferms Are Not
Equivalent to
“Partial-Birth Abortion”

1t is simply énaccurate for jour-
nalists to graft abortionists’ jargon

both abortionists used their terms
to refer to procedures in which they
removed babies who had died nat-
ural deaths in utero. Such a proce-
dure is not an abortion of any kind.

On the other hand, some variants
of partial-birth abortions - - that is.
some abortions involving the par-
tial delivery of a living baby who is
then killed - - would not have been
considered “intact dilation and
evacuation” procedures by Dr.
McMahon or “dilation and extrac-
tion™ procedures by -Dr. Haskell,
because they used those terms to
refer to their own specific varia-
tions, and not to other specific tech-
niques for killing partly born
babies. .

In other words, the McMahon and
Haskell terms overlap with the
class of abortions that would be
banned by the Partial-Birth

2.

tive board of the American Coilege
of Obstetricians and Gynecologists
(ACOG) (an organization strongly
opposed to all anti-abortion legisia-
tion), adopted a “statement of poli-
cy” which defined a procedure it
called “intact dilatation and extrac-
tion” - - in effect, a hybrid term
drawn from both of the McMahon
and Haskell terms cited above.
However, ACOG’s definition does
not agree with either of the other
abortionists’ terms, nor with the
definition of partial-birth abor-
tion found in the bill,

The ACOG statement defined
“intact dilatation and extraction”
as containing “all of” a list of “ele-
ments.” Among the components of
the “ACOG definition” were
“partial evacuation of the intracra-
nial contents of a living fetus to
effect vaginal delivery of a dead but
otherwise intact fetus.” [emphasis
added)

Read literally - - which is the way
that criminal laws must be read - -
this definition would not even
apply to the typical partial-birth
abortion described in Dr. Martin
Haskell’s 1992 instructional paper.

The ACOG definition covers only
procedures in which the brain is
“partially” removed from a “living”
fetus. But medical experts agree
that, in most cases. the thrust of
the surgical scissors (or other
instrument) into the baby’s skull
would kill the baby, and this occurs
before the abortionist inserts a suc-
tion tube to remove the brain.
[“When I do the instrumentation on
the skull . . . it destroys the brain
tissue sufficiently so that even if it
(the fetus) falls out at that point,
it's definitely not alive,” Dr. Haskell
explained in an interview with the
Dayton Daily News, published Dec.
10, 1989.) In some cases the baby
may indeed survive the skull-punc-
turing long enough to be killed by
the brain-removal - - but it would
be practically impossible for the
government to prove that this had
occurred in any given case, after
the fact.

Moreover, typically the brain is
then entirely removed, not “partial-
ly” removed.



Thus, most partial-birth abor-
tions would not even be covered by
the ACOG definition.

The Term “Partial-Birth
Abortion” Conforms to Other
Legal and Medical Usage

The term chosen by Congress,
partial-birth abortion, is in no
sense mxsleadmg In sworn testi-
mony in an Ohio lawsuit on Nov. 8,
1995, Dr. Martin Haskell - - who
authored the 1992 instructional
paper that touched off the national

)y over the p d
explained that he first Iea‘med of
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by 1

Obst, i and p
confirm that even during this
immediate “pre-viability” range of
20th.rough22weeks lflblbyls

lled or r
from the uterus, she will usually
gasp for breath for some time.
(Thus, the victim of a partial-birth
abortion is indeed omly “inches
from her first breath” when the
surgical scissors peneirates her
skull, just as NRLC has said in var-
ious literature.)

Moreover, even at 20 to 23 weeks,
such a child typically will move and
will have a heartbeat - - which
for an hour or

the method when &
“described very briefly over the
phone to me a technigue that I
later learned came from Dr.
McMahon where they internally
grab the fetus and rot;nte it and

qui
lent to a breech type of delivery.”
|emphasis added)

However, some of those who have
objected to the term “partial-birth”

more after birth - - as the infant

struggles to hold on to life.
Beginning at 23 weeks, the baby

has a substantial chance for sur-

Terminology: “Late-Term
Abortjons” is Murky
and Misleading
Sometimes, the bill has been
referred to as simply restricting
“late-term abortions.” This usage is
murky and can be misleading. The
bill does not contain any reference
to the gestational age of the
fetus/baby. From available evi-
dence, it appears that the partial-
birth aborti thod is )

ly used after 20 weeks (4-1/2
‘months). However, there are indica-
tions that the method at times has
been used somewhat earlier - - and
the bill bans the practice of par-

vival, which rapidly elimbs to over pt:l b-ﬂ:; abortion at any point in
fhofsffoff t:lmesta(r‘;m considered  Fihen supporters of abortion such
In y: if a fetus/baby at 85 Presid (zlhinmnarNARALny
1 weeks is spontanecusly “Tate-term,” they are using the

o e v = “h phrase as code for “third trimester.”

expelled ahve. or if l.he head

insist that the phrase implies that
the abortion procedures” at issue
are usually performed at full term,
or nearly full term - - which is only
rarely the case. This objection con-
fuses “full-term” with “birth,” but
those are two completely different
things, both legally and in common
parlance.

A full-term pregnancy is 40
weeks. As NRLC has emphasized
since the Partial-Birth Abortion
Ban Act was introduced in June,
1995, mast partial-birth abortions
are performed in the fifth and sixth
months ‘20 to 26 weeks LMP, i.e..
after the mother’s last menstrual
period». Generally, the partial-birth
abortion method is not used before
20 weeks. A baby who is expelled
alive from the womb at this stage
tfor example, in a spontaneous mis-
carriage) has indeed been legally
“born.” If a baby at 20 weeks or
later (1} is expelled completely from
the mother, and (2) shows even the

attempted | partial-birth abot-
tion, a legal “live birth” has
occurred - - even thongh thnt

But the vast majority of the abor-
tion procedures prohibited by the
Partial-Birth Abortion Ban Act are
performgd in the fifth and sixth
not in the

baby is not yet idered
“viable.”

third tnmester Most of the law-
Y’ who oppose the Partial-

Thus, there is i
rate or misleading about saying
that the same living baby,
entirely delivered into the

irth canal except for the head,
is “partly born.” Nor is it inac-
curate or misleading to call
such a delivery, when per.
formed as an abortion method,
a “partial-birth abortion,”
which is what the various leg-
islative bodies have done.

Moreover. large numbers of physi-
cians_are guite comfortable with
the term partial-birth abo. tion. For
example, the Physicians’ Ad Hec
Coalition fnr Truth, a group of near-

Birth Abortion Ban Act tell their
constituents that they generally
oppose “late-term™ abortions, with-
out {in most cases) explaining that
their usage of the term does not
apply to the fifth and sixth months.

When the media uses the phrase
“late-term™ to apply, without dis-
tinction, both to bills that apply
mainly to the fifth and sixth
months and to bills that apply not
at all in the fifth and sixth months,
the media thereby obscures pro-
found policy differences. Some pro-
abortion lawmakers find such
murkiness politically helpful but
when j engage in such

ly 600 ph

theydo a

e

professors and other p
ob/gyn; embraces the term and hus
defended it as accurate,

briefest signs of life - - anernpts to
breathe, of
muscles, ete. - - lagally a live btrtk
has occurred. Just about everyone
will agree that such a live-born but
“pre-viable" baby is protected by
the Constitution and state homi-
cide laws during her brief life out-
side the womb.

Presi Clinton has also repeat-
edly used the term "pamal.blrth
abortion.”

disservice to thear readers or view-
ers.

They should just call it what the
law calls it - - partial-birth abor-
tion.
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(202) 626-8820

"This is not an emergency. . .. All of our procedures were considered elective. "'--
Claudia Crown Ades (April 12, 1996)

The Clinton Veto: Defending Euthanasia for the Partly Born?

On April 10, 1996, President Clinton vetoed the Partial-Birth Abortion Ban Act. Mr.
Clinton then appeared before television cameras with five women who had received
late-term abortions from the late Dr. James McMahon, including Claudia Crown Ades
of Santa Monica, California. Mr. Clinton said the veto was necessary to preserve
access to a "potentially life-saving-- certainly health saving" procedure. The women
who were with him "never had a choice," he said.

On April 12, Ms. Ades and Douglas Johnson, legislative director for the National Right
to Life Committee (NRLC), were simultaneously interviewed by telephone on "The
Mike Malone Show," a live radio talk show broadcast on WNTM-AM in Mobile,
Alabama. The following excerpts were carefully transcribed by NRLC from a tape
recording provided by WNTM. Copies of the entire tape are available to legitimate
news media from NRLC, (202) 626-8820, (301) 502-1170.

Claudia Ades: It is not a political agenda for me at all. It is simply that I want to protect
women in the future that need this procedure. The procedure saved my life. [Material
omitted.]

Douglas Johnson: ['ve heard Claudia say a couple of times that she thought this
procedure saved her life. The bill explicitly permits the procedure to be done if it ever
were necessary to save a woman's life.... [material omitted]

Mike Malone: Since | am a layman in all of these matters, as far as the medical end of it
goes: Why would a Caesarian section not be appropriate in your case, Claudia?

Ades: Oh, well, that's very simple. There's two reasons. A Caesarian section is an
emergency surgery that was designed [for] when an emergency is at hand, when the
baby's life is at risk-- when the baby needs to survive, and it's an emergency situation.
"A," this is not an emergency. And "B," we wanted to take our son out of torture. The
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purpose of this is so that my son would not be tortured anymore. Douglas would have it
that T delivered this baby and held him 'til he died, while he gasped for breath.
Malone: Douglas, is that true? What would you have told her to do?

Johnson: Well, you know, the story keeps changing here. A little while ago, it was to
save her life. And now it's so that she wouldn't have to have the baby born alive...

Ades: [interrupting] No, this procedure was nof performed in order to save my life.
Had I carried the baby to term, and my son had died inside of me, then I would have been
at risk. There's a severe risk if he had died inside of me.

Malone: Douglas, what would you have had her do?

Johnson: If a baby dies a natural death in utero-- it's a very tragic thing-- the removal of
that baby is nof an abortion. It's not a partial-birth abortion or any kind of abortion, and
there's never been any kind of law against that before or after Roe v. Wade. Tt is not
true...

Ades: [Interrupting] So in other words, knowing that my son was going to die, and was
struggling and living a tortured life inside of me, I should have just waited for him to die-
- is this what you're saying?

Johnson: Well, this is an argument [by Ms. Ades] for pre-natal euthanasia-- and we do
disagree with that. But this is a far different argument than we started with, where it was
asserted that this was necessary to save your life.

[material omitted]

Johnson: Every M.D. in Congress voted in favor of this bill, with one exception [the
exception being Rep. Jim McDermott]. Senator Frist, a surgeon [who supported the bill],
checked with the most eminent authorities in obstetrics that he could find, as he said on
the Senate floor, and nobody could tell him that there was any medical justification for
this procedure whatever.

You know, Dr. Martin Haskell was asked a lot of interesting questions in that tape-
recorded interview with the American Medical News. [The interview was conducted in
mid-1993; the tape-recording transcript was provided to the House Judiciary Committee
by American Medical News on July 11, 1995.] He was asked specifically about whether
he did the abortions only in these extreme cases that we're hearing about, these difficult
circumstances. And this was his answer, and this is verbatim. He said, "I'll be quite
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frank: Most of my abortions are elective...

Ades: [interrupting] Correct. That's correct!

Johnson: [continuing quote from Dr. Haskell transcript] ... in that 20-24 week range. In
my particular case, probably 20% are for genetic reasons. And the other 80% are purely
elective." [End of quote from transcript of interview with Dr. Martin Haskell.]

Ades: That's correct. My procedure was elective. That is considered an elective
procedure, as were the procedures of Coreen Costello and Tammy Watts and Mary
Dorothy-Line and all the other women who were at the White House yesterday. All of
our procedures were considered elective.

Malone: Okay, gentleman and lady, please hang on, I am way over time here for a
break.
[Material omitted]

Johnson: Where a baby has severe handicaps and disorders, it is sometimes necessary to
deliver early. Most of the specialists in the country deliver babies with these disorders
alive, without jeopardy to the mother. And they make the baby as comfortable as
possible, give what pain relief is necessary, for whatever time that baby has allotted, in
these cases. Again, the great majority of the partial-birth abortions have nothing to do
with any of these [severe physical disorders of mother or baby] circumstances.

Continuation of excerpts from April 12, 1996, live radio debate between Claudia
Crown Ades, who had appeared with President Clinton at the April 10 '"veto
ceremony," and Douglas Johnson, legislative director for the National Right to Life
Committee. This transcript of the tape-recorded program was made by NRLC, (202)
626-8820.

Ades: This bill specifically is part of a political agenda.... It's the political agenda of the
extreme right.

Johnson: Let's talk about that for a minute. This bill was supported by 39% of the
Democrats in the House, including the leadership of the Democrats-- the leader, Dick
Gephardt of Missouri, certainly no part of the 'radical right.' [Democratic whip] David
Bonior...

Malone: I see Patrick Kennedy here, who supported it.

Ades: No, no! Senator Kennedy, excuse me, Congressman Kennedy does not support
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this. Senator Kennedy was one of the leaders in the Senate opposing the bill.
Johnson: No, excuse me, we're talking about Congressman Patrick Kennedy.

Ades: Congressman Kennedy was-- along with Gephardt, along with many others--
were very, very misinformed, and very, and now, | can't guarantee you, I can't speak for
them, but | can assure you, now that the President has listened to us-- and the President
said to me [tangent on Clinton remarks at veto ceremony not transcribed here].

Malone: But the fact remains, does it not, that Gephardt and Representative Patrick
Kennedy did support the bill?

Ades: Gephardt has stated that he was misinformed. [inaudible word] he made that
statement.

Malone: Well, that's his problem, then. But did he support the bill, along with
Kennedy?

Ades: Originally, yes. When it goes back to the House, I would be very surprised if you
don't see a lot of those votes turn around. [material omitted]

Johnson: The question was, the 'far right." 1 guess that includes, then, the entire
Alabama congressional delegation, of both parties, with the exception of Mr. Hilliard,
and everybody out there that supports those members [of Congress], you can regard
yourselves as part of 'the far right.’

A:ADESV3
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THE WasHINGTON PosT

An Unviable Abortion Bill

The socalled Late-Term Abortion
Restriction Act, promoted by Reps.
Steny Hoyer (D-Md.) and James
Greenwood (R-Pa.), is a counterfeit
designed to provide cover for politi-
cians who oppose the Partial-Birth
Abortion Ban Act [letters, July 30].

These lawmakers claim that their
bill “prohibits all abortions performed
after fetal viability,” with a seemingly
narrow exception. But in reality, it
“prohibits” not a single abortion, by
the partial-birth method or any other.

Most partiatbirth abortions are
performed in the fifth and sixth
months of pregnancy. Reps. Hoyer
and Greenwood do not regard these
as “lateterm,” although the babies'
lung development in these months is
at most a few weeks short of the
“viability” point at which they could
survive independently of their moth-
ers (at about 5% months).

Many other victims of partialbirth
abortion are certainly past that “via-
bility” point—but whatever a baby’s
exact stage of lung development, he
or she would find no protection in the
Hoyer-Greenwood bill. First, the bill
gives the abortionist authority to
determine what the criteria for “via-
bility” will be and which babies meet
those criteria. Practitioners of late
abortions usually insist that “viabili-
ty” does not occur until well into the
seventh month, and under the Hoyer-
Greenwood bill, no abortionist can
legally be deemed “wrong” in such a
declaration.

Second, even during the final three
months of pregnancy, the Hoyer-
Greenwood bill would permit abor-
tion if “in the medical judgment of the
attending physician, the abortion is
necessary . . . to avert serious adverse
health consequences to the woman.”
At a March 12, 1997, press confer-
ence, Mr. Hoyer was asked what he
meant by his language. Rep. Hoyer
responded, “Does it include mental
health? Yes, it does.” He explained
that this would apply in cases in
which “it poses a psychological trau-
ma to the woman to carry to term.”

Thus, the Hoyer-Greenwood bill
authorizes abortions of third-trimes-
ter, indisputably viable infants, when-
ever an abortionist decides that the
abortion would preserve the mother’s
“mental health.” Any lawmaker who
is prepared to defend such a policy
should co-sponsor the Hoyer-Green-
wood bill.

DOUGLAS JOHNSON
Legislative Director
National Right to Life Committee

Washington
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OPEN

Hello. I'm Alex Jones, the executive editor of Media Matters.
Media Matters probes that controversial, feared, even sometimes
hated group known as the news media. We look at how
journalists work, and how WELL they do their critically important
job.

Tonight Media Matters presents reports by three journalists who
- this time - are taking a hard look at their FELLOW journalists.
Nancy Hicks Maynard, formerly of 7#e New York 7imes and 7he
Oakiand Tribune, will look at the debate within the media
prompted by new technology that makes it EASY to alter
photographs without ANYONE being the wiser. Are news
photographs NEWS . . . or are they art?

Author and journalist David Remnick of 77e New Yorker
examines the powerful editorial page of The Wa// Street Journal,
whose fierce conservative voice has made it the scourge of the
Clinton Administration.

But first, we take a look at how the news media covered the
effort to ban intact dilation and extraction, a procedure better
known as partial birth abortions. There is no more divisive or
passionately argued issue than that of abortion, and reporters
are not immune to those passionate convictions. According to
various surveys, most journalists - like most Americans - favor
abortion rights. But a journalist's job is to put personal beliefs
aside when covering a story.

We're going to explore how reporters' BELIEFS concerning
abortion rights may have affected coverage of this VERY
sensitive issue. The effort in Congress to outlaw this abortion
procedure became a battleground off opposing views. But what
are the facts? Terry Eastland, editor of Forbes’ Media Critic
Online, is our reporter.

http://swww.pbs.org/wnet/mediamatters99/transcript2.html

Page | of 26
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top
SOUND MONTAGE OF CONGRESSIONAL DEBATES

Man
Never in my career have I heard a physician refer to any
technique as a partial birth abortion. (Overlap)

TV Commentator
On Capitol Hill, abortion is re-emerging as a national election
issue.

TV Commentator
(Overlap) victory for anti-abortion forces ...

(Overlapping Voices)

Woman

This is one of the most devastating (Overlap) and your child can
really not(?) live.

TV Commentator
It's a very rare procedure, but it is the first time ... (Overlap)

Woman
And yet this bill would outlaw an emergency medical procedure.

Man
Why are we doing this ... to our children?

(Pause)
Man

This legislation forces us for the first time to acknowledge
(Overlap)

[£ele]

Terry Eastland, Media Matters Reporter

In June of 1995, a bill was introduced in the Congress banning a
medical procedure that its sponsors called partial birth

abortion ... in which the doctors who performed it refer to as
intact dilation and extraction. The bill was passed by Congress
and vetoed by President Clinton in April, 1996.

President Clinton

... so that we don't put these women in a position, and these
families in a position, where they lose all possibility of future
child bearing.

Eastland

http://swww.pbs.org/wnet/mediamatters99/transcript2.html 4/23/2003
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By October, Congress had failed to override the veto and the bill
was dead. Over those 15 months, the press tracked the bill's
political journey and yet failed to report the substance of the
story.

Karen Tumulty, 7ime Magazine

I think that the coverage of the partial birth abortion debate has
been abysmal. Uh, primarily because there are facts and figures
being thrown around out there where basically facts and figures
do not exist.

John Leo, U.S. News And World Report

I can't think of a major story in the last ten years that has been
distorted as fully as abortion. And the partial birth abortion was
so egregiously handled that I think someone should do a great

book on how the press mangled this issue.

Eastland

A little known abortion procedure pioneered by a Los Angeles
doctor that is usually performed after 20 weeks of pregnancy.
The physician dilates a woman's cervix in order to pull the often
living fetus feet first through the birth canal before collapsing the
skull in order to fully remove it.

Eastland

Diane Gianelli of the American Medical News became one of the
first reporters to write about this procedure when anti-abortion
groups began targeting it in 1993.

Diane Gianelli, American Medical News

The abortion debate over the years has successfully been framed
as a woman's rights issue. And ... the pro-life community for
years has been trying to refocus the debate to get people to look
at the fetus, or the baby. And they have not been very
successful at that. So, when they found Dr. Haskell's(?) printed
paper describing the procedure, and they came up with line
drawings ... that was their ace in the hole.

ton

Eastland

Anti-abortion groups created an ad featuring a graphic
illustration of the abortion procedure using a description from an
Ohio abortion doctor.

Douglas Johnson, National Right To Life Committee

We felt that this was one particular type of abortion on which
there was really impeccable documentation. The baby, while still
alive, is pulled out feet first ... everything except the head ...
and then the head is punctured ... all of this while the baby is
still alive. And so we thought this is something, perhaps, we can
get enough support to do something about and save thousands

http://swww.pbs.org/wnet/mediamatters99/transcript2.html 4/23/2003
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of lives a year.

Kate Michelman, NARAL

The nature of this debate really gave them, the opponents of
choice, an opportunity to sensationalize, inflame and ... and
really draw attention away from what I consider and most
people consider to be the central question in the abortion debate
which is who should decide.

Eastland

Abortion opponents claim that the procedure was used
thousands of times a year ... mainly in the second trimester of
pregnancy ... and mostly on the healthy fetuses of healthy
mothers. Countering their campaign, abortion rights groups said
that the procedure was used only several hundred times a

year ... mainly in the third trimester and almost always in cases
of severe fetal deformity and to protect the health or the life of
the mother.

Rep. Henry Hyde, (R.) IL
You wouldn't take a coyote, a mangy raccoon and treat that
animal that way because it's too cruel.

Woman

There are emergency medical procedures done in the most
tragic and painful circumstances ... and yet this bill would outlaw
an emergency medical procedure.

Sen. Robert Smith, (R.) NH
Why are we doing this?

Eastland

Advocates on both sides made exaggerated claims. Many
opponents of the ban said that the procedure was used only in
dire circumstances, while supporters asserted that healthy
babies were being aborted in the final weeks of pregnancy.

Eastland

Sorting through this rhetoric, reporters faced two key questions.
How many of these abortions are actually performed, and under
what conditions. The absence of accurate statistics added to the
difficulties in reporting this story.

Fon
Andrew Rosenthal, 7h#e New York Times

With abortion, all you have are various people who gather
reported abortions. There's the Guttmacher(?) Institute of
people like this who collect statistics on reported abortions. Well,
that could be 90 percent of them, it could be 100 percent of
them, or it could be 20 percent of them. We have no idea.

http://swww.pbs.org/wnet/mediamatters99/transcript2.html 4/23/2003
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Tumulty

The only people who really know how often this procedure is
performed and for what reasons are the people who do it. And in
trying to collect that information, you are first, you know, at the
mercy of the anecdote. Uh, somebody can tell you what they do
in their clinic, but that is far from an overall picture. And also
you are going to have to rely on the word of people who don't
want to talk about it ... and who have very good reasons not to
talk about it. Doctors are harassed and stalked.

Eastland
Given the difficulties in getting reliable statistics, journalists
tended to reduce the story to one of conflicting claims.

Jonathan Alter, Newsweek

The journalist will go to one side, and then go to the other side
and think that by doing that they are reporting the story, uh,
when in fact what they are doing is they are reporting on the
politics of a story and the advocacy involved in a story, but not
necessarily about the nub of the story itself.

Eastland
In reporting these claims, journalists tended to accept as fact
assertions provided by abortion rights groups.

Tumulty

By and large most news organizations have been far more
willing to accept what facts, figures and examples are offered by
the ... the abortions rights side and to discount the other side's
argument.

Eastland

The Washington Post reported that the procedure is believed to
be used rarely, and mostly in cases when the woman's life is at
risk or the fetus is seriously deformed. Citing unnamed national
research groups the Los Angeles Times said that about 13,000
abortions are performed after 20 weeks gestation, and only
about 500 involved the disputed procedure.

o

John Leo, U.S. News & World Report

David Shaw(?) did this wonderful series, as you know, years ago
in the Los Angeles Times ... a huge four part series for which he
was nominated for a Pulitzer on how the press routinely gets the
abortion story wrong. And the reason that he concluded was that
the newsroom is so pro-abortion that it can't get the story
straight.

Eastland

Shaw's series based on his own examination of abortion
coverage and interviews with more than 100 journalists did in

http://swww.pbs.org/wnet/mediamatters99/transcript2.html 4/23/2003
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fact come to the conclusion that a pro-abortion rights bias exists
within the press.

Alter

Journalists are disproportionately liberal on this issue. So they're
more likely to rely on either consciously or unconsciously, the
information that they get from the pro-choice side.

Coreen Costello
We had one hope ... and that was that we would be able to hold
our daughter (Overlap)

Eastland

Abortion rights advocates brought forth five women who had
undergone the procedure for reasons of severe fetal deformity,
and all in the third trimester.

Tammy Watts
I went in for a routine seven month ultrasound.

Eastland

Their cases immediately became the core of stories in print and
on television programs such as NBC's Dateline and CBS's 60
Minutes.

Ed Bradley

Mickey Wilson(?) is a pediatric nurse and the mother of two
children. In April of '94 she was eight months pregnant with her
third child when she discovered her baby's brain was growing
outside its head.

Tumulty

The piece that 60 Minutes did really fell into all the traps that
this whole debate presented. They used these incredibly tragic
examples, but examples that only portrayed basically one side of
the debate.

Eastland

Echoing the position of abortion rights advocates, 60 Minutes
focused on those abortions done by this procedure in the third
trimester of pregnancy. The program made little effort to convey
the view of abortion proponents that the procedure is most often
used on healthy fetuses in the second trimester.

ton

Tumulty

These women had these unspeakable tragedies. And because
those were the cases that we were able to get to immediately,
and get those people on camera or into print ... those are the
cases we relied on.

http://swww.pbs.org/wnet/mediamatters99/transcript2.html 4/23/2003



78

Media Matters | Transcript Page 7 of 26

(Pause)

Ruth Padawer, 7/#e Record

Most of the stories that I read said that intact D&E(?) occurred
only for fetal anomalies or tragic circumstances and that's not at
all what I found.

Eastland

Ruth Patower(?), a reporter for the Record, a New Jersey paper

was asked to research the abortion procedure. In September of

1996, some 14 months after the bill was introduced in Congress,
her work led to the first independently researched article on the

issue in the mainstream press.

Padawer

I was perplexed that the facts were in dispute. Uh, I had asked
both sides to send me material and they both sent quite a bit of
material. And ... uh, I was surprised at how far apart they were.
Once I collected everything that I thought I needed from each
side ... where they laid out their best cases, I decided to call
physicians that I knew in New Jersey assuming that they would
direct me to people in New York City or Pennsylvania. My
understanding was that there were no intact D&Es in New
Jersey. And in the course of our conversation the physician said,
"I do them." And I was quite startled. I didn't realize that. And
then he very frankly began telling me how he did them and how
often he did them and what were the circumstances that brought
women there.

Eastland

Through her conversations with two doctors and a clinic
administrator, Patower discovered that in New Jersey alone
roughly 1500 of the procedures were performed each year ...
close to three times the number that abortion rights advocates
had claimed for the entire country. And the procedure was
mainly done in the second trimester on healthy fetuses.

Tumulty

Once the story was out they were immediately attacked and
their figures were denied by the clinic involved. And they ...

basically had no recourse to defend it other than to say, "We
stand behind our story."

Padawer

I don't know how many abortions occur in that clinic. I am not
there watching. What I do know is that two staff physicians
independently told me those figures.

Eastland

Is it possible to verify Patower's reporting? In its coverage the
Washington Post repeated mistakes made by many other
newspapers. After complaints from anti-abortion groups, David
Brown, a Post reporter and medical doctor, set out to discover

http://swww.pbs.org/wnet/mediamatters99/transcript2.html 4/23/2003
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the facts for himself.

top

David Brown, 7/he Washington Post

I was not looking for anecdotes, I was trying to get some sense
of getting the totality of these procedures ... what fraction of
them involve pregnancies in which the woman's health is at risk,
what fraction of them involved pregnancies in which the fetus is
clearly not going to survive even if he or she is born at term ...
and the only source of that information was the doctors.

Eastland

Brown's reporting resulted in two articles ... a co-authored front
page story and a second, more detailed piece in the paper's
health section. He drew his profile of the procedure from
extensive interviews with five abortion doctors in different parts
of the country.

Eastland
Can you describe for us what your reporting found?

Brown

My reporting showed that a large number, possibly even a
majority of these procedures were done on normal fetuses ...
most of them were done before the period of viability. Cases in
which the mother's life was truly at risk were extremely rare.
Most people who got this procedure were really not very
different from, uh, most people who got abortions.

(Pause)

Eastland

The Washington Post and the Record were able to move beyond
the rhetoric and the press releases to uncover key facts about
this abortion procedure. Yet it took more than 14 months for
those facts to emerge.

Alter

For news organizations to allow months to pass before they try
to go out and do their own, independent assessment of the
facts ... was a real problem. And they ... they let themselves
substitute political reporting ... what was going on on the Hill,
which is just a lot of unreliable, uh, advocates shouting at each
other ... to drive out the real reporting, uh, of how many of
these abortions were taking place and where, and at what time
in women's pregnancies.

Eastland

And in the case of this particular story, reporters tended to
accept as true the assertions of the abortion rights side ...
despite evidence calling into question their claims.

http://swww.pbs.org/wnet/mediamatters99/transcript2.html 4/23/2003
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Padawer

One of the unsettling things of what I found in the reporting, uh,
was ... the discovery that the pro-choice side was playing fast
and loose with the facts. And that that ... uh, that there's a
credibility gap there that there wasn't before ... for me.

Gianelli

It's a very difficult issue to cover, uh, as a reporter because you
have to ... you have to be not pro-life, not pro-choice, but pro-
truth when you're writing these stories. Otherwise your stories
will spin. You have to go to both sides, the primary sources, and
then sit down and write it straight. And I think that's a very
difficult thing to do.

Leo

It was very unfortunate. I think that the media, both TV and the
print media, uh, used the arguments and often the language of
the pro-choice side. They did not examine the ca... the
weaknesses in their case, and I think the, uh, general coverage
was ... varied from weak to openly distorted. I don't think the
message was clearly brought to the American people what was
at stake here.

Eastland

If a new bill banning the procedure is introduced in Congress,
the press will be called upon once again. The question remains
whether uncovering the divisive subject of abortion, the press
can rise above the politics, and its own predilections ... to report
the facts.

jeals}

http://swww.pbs.org/wnet/mediamatters99/transcript2.html 4/23/2003

PREPARED STATEMENT OF KATHI A. AULTMAN, MD

Chairman Chabot and distinguished members of the House Judiciary Sub-
committee on the Constitution, Thank you for allowing me to testify before you re-
garding H.R.4965, the “Partial-Birth Abortion Ban Act of 2002”.

My name is Kathi A. Aultman, MD. I am a board certified obstetrician gyne-
cologist, a fellow of the American College of Obstetricians and Gynecologists
(ACOG), and a member in good standing with the American Medical Association
(AMA). I have been in private practice in Orange Park, Florida for 21 years. I am
on the Ethics Commission of the Christian Medical and Dental Associations (CMDA)
and a member of Physicians’ Ad Hoc Coalition for Truth (PHACT).
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I have spent my entire career as a women’s advocate and have a keen interest
in issues that impact women’s health. I was the co-founder and co-director of the
first Rape Treatment Center of Jacksonville, Florida and performed sexual assault
exams as a medical examiner for Duval and Clay Counties. I also served as the
Medical Director for Planned Parenthood of Jacksonville from 1981 to 1983.

After mastering first trimester and early second trimester dilation and curettage
with suction (D&C with suction) procedures I was able to “moonlight” at an abortion
clinic in Gainesville, FL. I sought out special training with a local abortionist in
order to learn mid second trimester dilation and evacuation (D&E) procedures. Al-
though I do not currently perform abortions, I have continued to dialogue with abor-
tion providers regarding current practices and have studied the medical literature
on abortion. I continue to perform D&C with suction and rarely D&E and Induc-
tions in cases of incomplete abortion and fetal demise.

I see and treat women with medical and psychological complications from abortion
and have managed and delivered women with pregnancies complicated by fetal
anomalies, and medical, obstetrical, and psychological problems. I have personally
had an abortion and I have a delightful adopted cousin who survived after her
mother aborted her.

I have first hand knowledge and familiarity with the partial-birth abortion issue,
having testified before legislative bodies in Florida and Vermont. I also testified in
court as an expert witness in Arkansas and Virginia and assisted Florida and sev-
eral other states in designing and/or defending their bans.

I support HR4965, the “Partial-Birth Abortion Ban Act of 2002”, for the following
reasons:

1) This bill clearly distinguishes Partial-Birth Abortion from other abortion pro-
cedures.

2) This bill will not endanger women’s health.

3) It protects women from being subjected to a dangerous unproven experi-
mental procedure.

4) Partial-Birth Abortion has blurred the line between abortion and infanticide.
5) It bans a procedure that is abhorrent to the vast majority of Americans.

1) HR 4965 CLEARLY DISTINGUISHES PARTIAL-BIRTH ABORTION FROM
OTHER ABORTION PROCEDURES.

Partial-Birth Abortion is a legal term that covers a set of circumstances that cul-
minate in the physician intentionally killing the fetus after it has been partially born.
As defined in the act:

“the term “partial-birth abortion” means an abortion in which (A) the person
performing the abortion deliberately and intentional vaginally delivers a living
fetus until, in the case of a head-first presentation, the entire fetal head is out-
side the body of the mother, or, in the case of breech presentation, any part of
the fetal trunk past the navel is outside the body of the mother for the purpose
of performing an overt act that the person knows will kill the partially delivered
living fetus: and (B) performs the overt act, other than completion of delivery,
that kills the partially delivered living fetus;”

(In the rest of the text the term “partially born” will be defined as the position of
the fetus as described in HR 4965.)

Partial-Birth Abortion includes but is not limited to D&X performed on live
fetuses. It would also include a procedure used in China where formaldehyde is in-
jected into the baby’s brain through its fontanel (soft spot), after the head has been
delivered, in order to kill it prior to completing the delivery. It does not prohibit
medical abortions, D&C with suction, or D&E procedures. It would not cover Induc-
tion unless the physician intentionally intervened during the delivery portion of the
procedure and killed the fetus after it had been “partially born. It would not cover
a D&X on a dead fetus nor would it cover the accidental death of baby during the
normal birth process. Under HR 4965 a Partial-Birth Abortion is allowed if it is
“necessary to save the life of a mother whose life is endangered by a physical dis-
order, illness, or injury.

The “Partial-Birth Abortion Ban Act of 2002” eliminates the concern that D&E is
prohibited under the act by more precisely defining what is meant by a Partial Birth
Abortion. According to the Supreme Court in Stenberg v Carhart, the Nebraska
statute banning Partial-Birth Abortion was unconstitutional because it applied to
dilation and evacuation (D&E) as well as to dilation and extraction (D&X). The
court held that the statute was unconstitutional because it imposed an undue bur-
den on a woman’s ability to choose D&E (the most common 2nd trimester abortion
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procedure), thereby unduly burdening her right to choose abortion itself. The Court
commented, however, that if the definition were more narrowly defined to clearly
differentiate D&E, a ban might be constitutional.

Despite assertions to the contrary by some abortionists, both the American Medical
Association (AMA) and the American College of Obstetricians and Gynecologists
(ACOQG) clearly distinguish between D&X and D&E.

D&X (dilation and extraction or intact dilation and evacuation) is generally per-
formed from about 20-22 weeks gestation and beyond and has been done as late as
40 weeks (full term). It is prohibited by HR 4965 if it is performed on a live fetus.
In D&X the fetus is delivered intact except for the decompressed head. In order to
accomplish this, Laminaria (dried seaweed) or a synthetic substitute, is inserted into
the cervix over the course of several days. The goal is to dilate the cervix just
enough to allow the body, but not the head, to be pulled through the cervix. The
membranes are ruptured and the lower extremities are grasped under ultrasound
guidance. If the fetus is not already breech (feet or bottom first) the baby is con-
verted to that position using forceps. The fetus is then delivered except for its head
by a method called breech extraction. The abortionist then thrusts a scissors into
the base of the skull, suctions out the brains, and then completes the delivery. The
placenta is then extracted using forceps and the cavity is curetted to remove any
additional tissue. Prostaglandins and/or oxytocin may be used to help “ripen” the
cervix and/or help the uterus contract. (There are times when the head may be
pulled through the cervix as the abortionist is extracting the body. In that cir-
cumstance, if the abortionist isn’t careful to hold the fetus in the vagina prior to
killing it, he will be faced with the complication of an unwanted live baby.)

D&E (dilation and evacuation) is generally used from about 13-15 weeks up until
20-22 weeks and occasionally 24 weeks gestation (early to mid second trimester) and
is not prohibited under HR4965 because the fetus is removed in pieces. In D&E the
cervix is dilated usually using Laminaria over the course of 1-2 days. It is dilated
just enough to allow the forceps to be inserted into the uterine cavity and for body
parts to be removed. The membranes are ruptured and the fluid is generally
suctioned. The forceps are inserted into the uterine cavity with or without
ultrasound guidance. Usually an extremity is grasped first and brought down into
the vagina. The rest of the body cannot pass through the cervix so the abortionist
is able to detach it by continuing to pull on it. After the smaller parts have been
removed, the thorax and head would be crushed and removed from the uterine cav-
ity. The ability to dismember the fetus is based on not over-dilating the cervix.
Prostaglandins and/or oxytocin may be used to help “ripen” the cervix and/or help
the uterus contract. D&E is not prohibited under the act because fetus dies as a
result of being dismembered or crushed while the majority of the body is still within
the uterus and not after it has been “partially born”.

D&C with Suction (dilation and curettage with suction) is generally used from 6
weeks up until 14-16 weeks gestation (first and early second trimester). It is not pro-
hibited by HR 4965. In this procedure the cervix is generally dilated with metal or
plastic rods at the time of the procedure, but occasionally Laminaria are inserted
the night before for the later gestations. A suction curette is then inserted and the
contents of the uterus are suctioned into a bottle. The cavity is then usually checked
with a sharp curette to make sure all the tissue has been removed. At times forceps
are needed to remove some of the fetal parts in the later gestations. Prostaglandins
and/or oxytocin may be used to help “ripen” the cervix and/or help the uterus con-
tract. It would not be prohibited under this act because the fetus or fetal parts pass
from the uterus through the suction tubing directly into a suction bottle. The fetus
is therefore not intentionally killed while it is “partially born”. The fetus is usually
killed as it is pulled through the tip of the suction curette or on impact in the suc-
tion bottle.

Medical Induction is generally performed from 16 weeks gestation to term. This
method induces labor and subsequent delivery of an intact fetus and would not be
prohibited by HR 4965. Labor may be induced in several ways. The older methods
are termed Instillation Methods because they involve injecting something into the
uterus. Saline (a salt solution) injected into the amniotic cavity generally kills the
fetus and then causes the woman to go into labor but is associated with significant
risk. Urea may also be instilled and appears safer than saline but there is a higher
incidence of delivering a live baby. It may also need to be augmented with
prostaglandins. In another method a prostaglandin called carboprost (Hemabate) is
injected into the amniotic cavity or given IM to stimulate labor but may not always
kill the fetus. An intra-fetal injection of KCL or Digoxin may be necessary to pre-
vent a live birth. (Gynecologic and Obstetric Surgery, Nichols 1993, 1026-1027)
Newer methods employ the use of prostaglandins. PGE1 (misoprostol) and PGE2 are
generally used vaginally, often in conjunction with oxytocin. These methods gen-
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erally result in the delivery of a live baby so if an abortion is intended an intra-
fetal injection of KCL or Digoxin is generally utilized. PGE2 and oxytocin may be
used in cases of previous C-section or uterine surgery. HR 4965 would not prohibit
a Medical Induction unless the abortionist purposely halted the birth process in
order to intentionally kill a still living “partially born” fetus.

Some of the concerns expressed about Inductions, as opposed to surgical methods
(D&E and D&X), include 1) the psychological and physical pain of labor, 2) the time
involved, and 3) the fact that they are often done in a hospital and are therefore more
costly. Especially if an abortion is the goal, the pain and even the memory of labor
can be eliminated with medication. All three procedures generally require more than
one day except perhaps in the case of an early D&E. The mean Induction time with
vaginal prostaglandins is 13.4 hours and 90 % are delivered by 24 hours. All of
these methods have been performed in both inpatient and outpatient settings, how-
ever, as the gestational age and therefore the risk increases, the inpatient setting
generally becomes safer.

Cephalocentesis is a medical procedure during which a needle is inserted into the
head of a fetus with hydrocephalus (water on the brain) in order to drain the fluid.
It would not be prohibited by HR4965. This procedure can be lifesaving for the fetus
and may prevent brain damage by taking pressure off the brain. The needle is usu-
ally inserted through the abdomen but may also be inserted vaginally if the fetus
is in the head first position. This is done while the fetus is still inside the womb.
This would not be prohibited even if the fetus had been delivered breech if were
done to draw off fluid (not brain tissue) in order to shrink the head to allow delivery
of an entrapped hydrocephalic head.

Death during the birth process would not be prosecuted under HR 4965, whether
or not labor was induced, as long as the fetus was not intentionally killed while it
was partially born.

Passage of RH 4965 will not create an undue burden on a woman seeking an
abortion because its narrow definition of Partial-Birth Abortion excludes the com-
monly used methods of abortion which provide alternatives at every gestational
level.

Some abortionists have begun to use parts of the D&X technique on earlier gesta-
tions. The mere fact that it is possible to use this procedure on pre-viable fetuses
should not prevent it from being banned.

2) HR 4965 WOULD NOT ENDANGER WOMAN’S HEALTH .

Obstetricians regularly handle medical complications of pregnancy that may
threaten a woman’s health or life without having to resort to using a Partial-birth
Abortion. When the baby is wanted and the pregnancy must be terminated after or
near viability, Induction and C-section are commonly used in an attempt to save
both the mother and the baby. Destructive procedures are only considered pre-via-
bility or if the pregnancy is unwanted. Standard procedures such as D&C with suc-
tion, D&E, and Induction may be used to terminate an unwanted pregnancy. In an
emergency situation, when immediate delivery is necessary D&X would not be used
because of the length of time required to dilate the cervix. In it’s report on Late
Term Pregnancy Termination Techniques, the AMA stated, “Except in extraordinary
circumstances, maternal health factors which demand termination of the pregnancy
can be accommodated without sacrifice of the fetus, and the near certainty of the
independent viability of the fetus argues for ending the pregnancy by appropriate
delivery.” (AMA PolicyFinder HOD, A-99, H-5.982 Late Term Pregnancy Termi-
nation Techniques).

Although a Partial-Birth Abortion is never necessary to safeguard the health of the
mother, HR 4965 provides an exception just in case “it is necessary to save the life
of a mother whose life is endangered by a physical disorder, illness or injury.” The
AMA report on Late Term Pregnancy Termination Techniques states that, “Accord-
ing to the scientific literature, there does not appear to be any identified situation
in which intact D&X is the only appropriate procedure to induce abortion and eth-
ical concerns have been raised about intact D&X.” (AMA PolicyFinder HOD, A-99,
H-5.982 Late Term Pregnancy Termination Techniques). Even if there were such
a situation, however, the fetus could be injected with Digoxin or KCL, or the cord
could be cut at the start of the procedure, in order to kill the fetus so that the proce-
dure could be performed without risking prosecution.

In my opinion the health exception required under current case law is so broad
that it basically allows elective abortion through term.
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3) IT PROTECTS WOMEN FROM BEING SUBJECTED TO A DANGEROUS UNPROVEN
EXPERIMENTAL PROCEDURE.

D&X is an experimental procedure that has not been adequately evaluated. There
have been no peer reviewed controlled studies that have looked at the benefits and
risks of D&X as compared to D&E, Induction, Delivery, or C-Section. We do not
have adequate data on its mortality or morbidity. The complications of D&X include
hemorrhage, infection, DIC, embolus, retained tissue, injury to the pelvic organs in-
cluding the bowel and bladder, as well as an increased risk of cervical incompetence.
These risks are the similar to those associated with D&E, however, these risks in-
crease with increasing gestational age and D&X may be done at much later gesta-
tional ages. There was some suggestion in earlier studies that greater artificial cer-
vical dilation increases the risk cervical incompetence. With D&X the cervix must
be dilated significantly more than with D&E.

One of the problems in determining both the frequency and mortality and mor-
bidity of the various abortion procedures is that the reporting of the numbers and
types of abortion procedures at various gestational ages is grossly inadequate. Four
states including California don’t report their statistics to the CDC and many don’t
record the necessary details. D&X is not reported separately nor is it clear which
category it should be reported under. There is also inadequate reporting of the com-
plications of abortion.

At times I am called to see women in the ER with complications of abortions. I
had always assumed that when I wrote the diagnosis on the hospital face sheet that
those cases would be reported to the state. I was shocked when I found out that
they aren’t reported to anyone and that there is no requirement to report them. In
light of that, how can we determine what the true complication rate is for any of
these procedures since many never return to their abortion provider.

D&X is often done in outpatient settings. The abortionist may not have hospital
privileges or know how to handle the complications of the procedure especially if he
is not an OB/GYN.

Although, previous C-section has been cited as a reason why D&X might be pre-
ferred over Induction, Dr.Haskell, the originator of the procedure, excluded those
cases. It is now accepted practice to use prostaglandin E2 and /or oxytocin for Induc-
tion after previous C-section.

4) PARTIAL-BIRTH ABORTION HAS BLURRED THE LINE BETWEEN ABORTION
AND INFANTICIDE.

When I first heard the term I thought it strange that it would called Partial-Birth
Abortion and not Partial-Birth Infanticide. I didn’t understand why Drs. Haskell
and McMahon weren’t charged with murder, or at least lose their license to practice
medicine, once they revealed what they were doing in a D&X. The fact that the ba-
bies weren’t 100% born when they were killed seemed to me like an awfully flimsy
technicality.

Who decided that just because a fetus was within the birth canal, the abortionist
could still kill it? Does this mean that the abortionist may kill a baby that has just
one foot still in the vagina? Can a woman request, even demand, that the physician
attending her delivery, kill her child once it’s head has been delivered if she finds
it is the wrong race or has a cleft lip? Currently, her claim would be valid if she
stated that the birth would damage her psychologically and might actually place her
life at risk if her abusive husband found out.

We already have had cases where an infant was not treated with the same care
because the mother had intended to abort it. We had several cases where teens
killed their babies after delivery and we were horrified. What hypocrites we are.
Had they been smart enough to leave a foot in the vagina prior to killing the baby
they could only have been charged with practicing medicine without a license.

When my daughter was working on a paper on the Holocaust for school, I became
particularly interested in one of her sources. It discussed the mindset of the medical
community in Germany right before the holocaust. I was saddened and concerned
when I considered where we are as well. Not only are we killing babies during the
process of birth, but there are also those in the medical community who are advo-
cating. euthanizing babies up to 3 months at the request of the parent. In Nazi Ger-
many defective babies were the first to be eliminated.

In light of current case law, the passage of HR 4965 is necessary in order to re-
establish a bright line between abortion and infanticide.
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5) HR 4965 BANS A PROCEDURE THAT IS ABHORRENT TO THE VAST
MAJORITY OF AMERICANS.

Even though I had done mid 2nd trimester D&Es, I was appalled when I heard
about D&X and really didn’t believe it was being done. The majority of Americans
also have found Partial Birth Abortion abhorrent and have supported legislation in
numerous states banning its use.

When Nebraska’s Partial-birth Abortion Ban was ruled unconstitutional several
things happened:

(1) The line between abortion and infanticide was blurred,

(2) The State’s ability to regulate abortion at any gestation even in the case of
a procedure as repugnant as PBA was effectively blocked and

(3) The State’s ability to promote any interest in the potentiality of human life,
even post viability, was lost.

For these reasons I feel that this committee is justified in sponsoring legislation to
once again attempt ban partial-birth abortion.

Both Roe and Casey stated that the State has an interest in potential life and could
even proscribe certain techniques as long as it did not create an undue burden for
women obtaining abortions.

The court emphasizes that “By no means must a State grant physicians unfet-
tered discretion in their selection of abortion methods,” and yet with this decision
they have done just that. The fact that a D&X can be done on a nonviable fetus
does not mean that it cannot be banned as long as the prohibition does not unduly
burden a woman’s ability to obtain an abortion. Since there are other more accept-
able procedures available this is not an issue.

As a former abortionist I can tell you that the worst complication for an abor-
tionist is a live baby at the end of the procedure. The goal is a dead baby.

At our hospital a fetal death before 20 weeks it is considered a spontaneous abor-
tion or miscarriage. After that time it is considered a stillbirth and a death certifi-
cate must be filled out and the baby must be sent to the funeral home. If a baby
of any gestation is born alive and exhibits definite signs of life, it is considered a
birth and a birth certificate is filled out.

Unlike D&E, which is limited to about 20-22 weeks by the toughness of the tissue,
D&X allows a surgical delivery of the fetus through term. Unlike induction and C-
section, however, the fetus has no possibility of survival with D&X.

Even ACOG, a staunch supporter of abortion rights states in its Abortion State-
ment of Policy, “The College continues to affirm the legal right of a woman to obtain
an abortion prior to fetal viability. ACOG is opposed to abortion of the healthy fetus
that has attained viability in a healthy woman.”

When I reviewed Dr. McMahon’s testimony given to the House Subcommittee on
the Constitution June 23, 1995 I found that the maternal indications he listed for
D&Xs he had performed were generally not serious and the vast majority were actu-
ally done for fetal indications, many of which were minor. Depression accounted for
39, Induction failure 14, Sexual Assault 19, Down’s Syndrome 175, and cleft lip 9.

Dr. Haskell admitted that he did the vast majority of his D&Xs on normal fetuses
and pregnancies. During the course of this debate I received a letter from an abor-
tionist in Orlando offering termination of pregnancy up to 28 weeks for fetal indica-
tions. He went on to say that, “To obtain a pregnancy termination beyond 24 weeks
gestation, Florida State Law requires that a patient receive a written statement
from her personal physician indicating it would be a threat to her health to continue
her pregnancy.” (Letter from Dr. James S. Pendergraft dated April 14, 1999) As the
court currently defines health, even continuing a normal pregnancy threatens a
woman’s health.

I am concerned that some of the effort to preserve this technique is being fueled
by the fetal organ trade in addition to the abortion industries desire to have no re-
strictions on abortion.

As a moral people there are some things that just should not be allowed and the
killing of an infant in the process of birth is one of them. Although the courts have
given a woman the right to empty her womb they have not given her the right to
a dead child. As technology and Induction techniques improve we will hopefully be
able to give a woman the right to terminate her pregnancy without the necessity
of terminating her child.

When Dr. McMahon first testified regarding D&X he claimed that the fetus was
killed by the anesthetic given the mother. That was soundly refuted by several
prominent anesthesiologists. We also now know that the fetus feels pain, which
makes this procedure even more ghastly.
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I have been accused of being anti-abortion because of my religious beliefs but actu-
ally I stopped doing abortions while I was an atheist.

When I started my OB/GYN Residency I was very pro-abortion. I felt no woman
should have go through a pregnancy she didn’t want. I felt abortion was a necessary
evil and I was determined to provide women with the best abortion care possible.
I perfected my D&C with suction technique and then convinced one of our local
abortionists to teach me to do D&Es. I moonlighted at an abortion clinic in Gaines-
ville as much as I could. The only time I felt uneasy was when I was on my neonatal
rotation and I realized that the babies I was trying to save were the same size as
the babies I had been aborting.

I continued to do abortions almost the entire time I was pregnant (with my eldest
daughter) without it bothering me. It wasn’t until I delivered my daughter and
made the connection between fetus and baby that I stopped doing abortions. I found
out later that few doctors are able to do abortions for very long. OB/GYNs espe-
cially, often experience a conflict of interest because they normally are concerned
about the welfare of both their patients but in an abortion they are killing one of
them. It’s hard for most doctors to deliver babies and do abortions. It also has to
do with the fact that to almost everyone else the pregnancy is just a blob of tissue,
but the abortionist knows exactly what he is doing because he has to count all the
parts after each abortion. I never had any doubt that I was killing little people but
somehow I was able to justify and compartmentalize that.

Even though I later became a Christian, I continued to be a staunch supporter
of abortion rights. I just couldn’t stomach doing them myself anymore. It wasn’t
until I read an article that compared abortion to the Holocaust that I changed my
opinion. I had always wondered how the German Doctors could do what they did
to people. I realized that I was no better than they were. I had dehumanized the
fetus and therefor felt no moral responsibility towards it.

I joined the fight to ban this procedure only because I felt we were no longer real-
ly dealing with abortion but rather a form of infanticide. This bill safeguards women
and does not unduly interfere with their ability to obtain an abortion. It clearly does
not cover D&E or other commonly performed abortion techniques. It reestablishes
a bright line between abortion and infanticide and it bans a procedure that is abhor-
rent to most Americans.

I urge you to pass HR 4965 “The Partial-Birth Abortion Act of 2002.”

Thank you.
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Testimony of Kathi A. Aultman, MD before the House Judiciary Committee's
Subcommittee on the Constitution at a Legislative hearing on HR 4965 the
"Partial-Birth Abortion Ban Act of 2002"

Additional written testimony submitted after the Hearing on 7/9/02

L AMA and ACOG stances

The American Medical Association (AMA) and the American College of Obstetricians
and Gynecologists (ACOG) differ fundamentally in their response to Partial Birth Abortion and
legislation regarding it.

The AMA's position: On May 19, 1997 John Seward, MD Executive Vice President of
the AMA, wrote a letter supporting HR 1122, "The Partial Birth Abortion Ban Act of 1997" as
amended. The AMA's support was based on three specific principles. "First, the bill would allow
a legitimate exception where the life of the mother was endangered, thereby preserving the
physician's judgment to take any medically necessary steps to save the life of the mother.
Second, the bill would clearly define the prohibited procedure so that it is clear on the face of the
legislation what act is to be banned. Finally, the bill would give any accused physician the right
to have his or her conduct reviewed by the State Medical Board before a criminal trial
commenced. In this manner, the bill would provide a formal role for valuable medical peer
determination in any enforcement proceeding." (Letter to The Honorable Rick Santorum from P.
John Seward, MD on May 19, 1997) Nancy W. Dickey, MD, Chair of the AMA Board of
Trustees released a statement in support of HR 1122. She stated, "Consistent with an expert
report requested by AMA's House of Delegates last December and also forwarded to the AMA
House last week for consideration at its June meeting, HR 1122 now narrowly defines the
procedure to be restricted - a procedure for which AMA's expert panel could not find 'any
identified situation' in which it was 'the only appropriate procedure to induce abortion' - and it
broadens the exceptions. As amended, HR 1122 is now a bill which impacts only a particular
and broadly disfavored - both by experts and the public -abortion procedure. It is a procedure
which is never the only appropriate procedure and has no history in peer reviewed medical
literature or in accepted medical practice development. The bill has no impact on a woman's
right to choose an abortion consistent with Roe v Wade. Indeed, the procedure differs materially
from other abortion procedures which remain fully available in part because it involves the
partially delivered body of the fetus which is outside of the womb." (Statement released by the
AMA "AMA Supports HR 1122 As Amended” attributable to Nancy W. Dickey, MD) The
AMA elaborated further on this issue in the “Board of Trustees Report 26 - A 97."

The AMA later withdrew their support as stated in the following response. "The House
today is considering a bill that would ban intact dilatation and extraction. The American Medical
Association has previously stated our opposition to this procedure. We have not changed our
position regarding the use of this procedure. The AMA has asked that the criminal sanctions be
removed from this bill, but such a change has not been made. For this reason we do not support
the bilL." (Response from the AMA April 5, 2000) Position of ACOG: ACOG released a
statement July 8,2002 "The American College of Obstetricians and Gynecologists On The
subject of Partial-Birth Abortion Bans." ACOG basically wants no interference by government
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in medical decision making. "ACOG and AMA disagree about the Intact D&X procedure
ethically being different from other abortion procedures." (AMA/ACOG Joint Statement on
HR1122)

I1. Comments

While neither the AMA nor ACOG want any encroachment on the practice of medicine,
both have said they want to prevent late term abortions. Both ACOG and the AMA have
expressed their disapproval of aborting healthy babies of healthy mothers. In medicine, the law
provides the outer limits of what society allows. State licensing bodies can regulate the practice
of medicine, but they must do so based on the law. Apart from a clear law protecting partially
born infants, there is no way to keep unscrupulous practitioners from killing these infants.

Apart from a law, ACOG and the AMA can make recommendations, but they cannot enforce
anything except with their members. Hospitals can only regulate doctors with hospital
privileges. Even in that case, hospitals are coming under increasing pressure to provide abortion
services. Many late-term abortion providers are not board certified, nor do they have hospital
privileges; therefore, they are neither regulated nor held accountable. Even the National
Abortion Federation is a voluntary association. Abortion clinics are not necessarily subject to the
same regulations as surgery centers. Clearly, there needs to be some standard, some limit,
beyond that provided by the abortionist and the patient, both of whom may have a conflict of
interest regarding the fetus. Must the right to life of the fetus, even at the extreme limits of
gestation, be subjugated to the right to liberty or privacy of the mother?

The Partial-Birth Abortion Ban Act of 2002 provides desperately needed law to protect
not only the nearly born infant, but also the constitutional rights of states to regulate abortion.
AGOG itself admits that there is inadequate reporting of abortion numbers, methods and
complications and has presented no hard data that D&X is safer for women. There are
alternatives other than hysterotomy at all gestational ages and there are safety issues that are
raised with Partial-Birth Abortion. :

PREPARED STATEMENT OF CURTIS COOK, M.D.

My name is Dr. Curtis Cook and I am a board-certified Maternal-Fetal Medicine
specialist (perinatologist) practicing and teaching in the state of Michigan. I provide
care exclusively to women experiencing complicated pregnancies. These include
women with preexisting medical conditions such as diabetes, hypertension and even
cardiac disease and cancer. This group of complicated pregnancies also entails those
with suspected fetal abnormalities including lethal fetal anomalies such as
anencephaly (absent brain) and renal agenesis (absent kidneys). Additionally, this
group of complicated pregnancies includes those women who have developed obstet-
rical complications during the course of their gestation. This would include situa-
tions such as the premature onset of labor or early leaking of the amniotic fluid.

Never in the ten years I have been providing perinatal care to women with com-
plicated pregnancies have I ever experienced a clinical situation where the late-term
abortion procedure being considered before this committee (partial-birth abortion)
has ever been required or even considered as a clinically superior procedure to other
well-known and readily available medical and surgical options. This includes the
clinical situations where this technique has been used by some physicians, and even
the theoretical situations proposed by zealous advocates of this rogue procedure. Ad-
ditionally, I have queried many colleagues with decades of clinical experience and
have yet to find one individual who has experienced a clinical situation that would
require this procedure. This procedure has been discussed very publicly for more
than five years and yet we have not seen it embraced by the medical community
simply for its lack of merit in modern obstetrics.

As part of my professional responsibilities, I also teach medical students and resi-
dents the clinical management of pregnant women. This includes the various med-
ical and surgical options for facilitating a birth or emptying a uterus in all three
trimesters of pregnancy. I have never encountered teaching materials on this tech-
nique (PBA) except for the information presented by Dr. Haskell at a National Abor-
tion Federation seminar. I am also a fellow of both the American College of Obste-
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tricians and Gynecologists and the Society of Maternal-Fetal Medicine as well as a
member of the Association of Professors of Gynecology and Obstetrics. I am not
aware of any educational materials from any one of these groups discussing the spe-
cific technique of partial-birth abortion (or D&X/intact D&E), the appropriate clin-
ical use of this procedure or even clinical reports of its use. This also leads me to
believe this is a rogue procedure with no role in modern obstetrics.

Frankly, I am appalled that any physician is providing such “services” given the
gruesome nature of this inhumane procedure. By their own admission these proce-
dures are being performed primarily between 20-28 weeks gestation and sometimes
beyond on mostly healthy mothers carrying healthy babies. The current surviv-
ability of infants born at 23 weeks is greater than 30% and at 24 weeks it is almost
70%. By 28 weeks the survival rate exceeds 95%! Many of these infants are literally
inches away from enjoying the full rights afforded any American citizen including
the rights to life, liberty and the pursuit of happiness.

Every argument brought forth by the zealous advocates of this procedure has been
summarily dismissed in the light of the medical facts. This includes even early argu-
ments that this procedure was never being performed. Later the argument proposed
was that this procedure was rarely performed and when it was performed it was
provided only to mothers or infants with severe medical problems. We know now
by the independent investigations of the Washington Post, the New Jersey Bergen
Record, the American Medical Association News and others that these procedures
are being performed by the thousands on mostly healthy mothers carrying healthy
babies as admitted to by high profile providers of this technique. It was even prepos-
terously proclaimed that the anesthesia provided the mother during the procedure
was responsible for killing the fetus rather than the act of puncturing the base of
the skull and suctioning out the brain contents. This was roundly criticized by all
legitimate medical bodies putting to rest the concerns of thousands of other women
undergoing indicated surgical procedures during the course of their pregnancy. In-
deed several pediatric pain specialists and obstetrical anesthesiologists have stated
that there is good evidence to support that this procedure would generate excru-
ciating pain for the partially born infant. In fact, this technique would not even be
allowed for the purpose of euthanizing research laboratory animals.

Again I speak from the experience of providing medical and surgical care to in-
fants at the same point in pregnancy at which these abortions are being performed.
I also regularly care for women with same diagnoses as those undergoing partial-
birth abortion and have been able to safely deliver these women without having to
resort to these brutal techniques. This procedure does not protect the life nor pre-
serve the health of pregnant women. It also does not enhance the ability of women
to have successful pregnancies in the future and may even hinder such efforts. I am
at a loss to think of any benefit of this procedure other than the guarantee of a dead
baby at the time of the completed delivery.

In summary, I feel this procedure (PBA) is unnecessary, unsavory and potentially
unsafe for women. Unfortunately it is still being perpetuated upon thousands of in-
nocent partially-born children in this country every year. As I did before this com-
mittee five years ago, again I urge you to act quickly to prohibit this abomination
of American medicine.

I thank you again for the opportunity to share my testimony and my deep concern
for the women and children of this country.
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Submitted Statement
My name is Dr. Curtis Cook. | am & board-certified Obstetrician/Gynecologist
end & subspecialiat in Maternal-Fetal Medicine (also known as Perinatology or High Risk
Obstetrics). in my practice | take care of referred complicated pregnancies because of
pre-existing chronic medical conditions of the mother, or suspected abnormalities in the
baby. ! am also the Associate Director of our rsgion'; Maternai-Fetal Medicine division
and also serve as Assistant Residency Director for our Obstetrics and Gynecology

training program, | am an Assi Clinical Prof at Michigan State University
College of Human Mediclne, and a of the American College of OB/GYN, The
Society of Perinatal Obstetricians, The American Medical A iation, and the

A lation of Profi s of Gyr gy and Obstetri | am a founding member of
PHACT (Physicians Ad Hoc Coalition for Truth about Partial Birth Abortion), which |
helped organize after hearing the appalling ical misi ion inthe

media regarding this procedure. PHACT includes in its membership over 400
physicians from Obstetrics, Maternal-Fetal Medicine and Pediatrics. Many of these
physicians are educators or heads of departments, and also include the former Surgeon
General, C. Everett Koop. All that is required of a physician for membership is an
Interest in matemal and child health, and a desire to aducate the population on this
single issue.

| must begin my statement by defining partial birth abortion as the feet firat
delivery of a living infant up to the level of Its aftercoming head, before puncturing the
base of its skull with a sharp instrument and sucking out tha brain contents, thereby
killing it and allowing the collapse of its skull and subsequent delivery. This description
is based upon the technique of Dr. Haskell of Ohio, who has subsequently identified it as
accurate. Ho has referred to his technique as “D & X" (Dilatation and Extraction), while
Dr. McMahon of California refers to It as an "intact D & E." An ACOG ad hoe committee
came up with the hybrid term “intact D & X*. As you can see, many terms are used and
are not clear in their description.

Partial birth abortion is mostly performed in the fifth and sixth months of
pregnancy. However, these procedures have been performed up to the ninth month of
pregnancy. The majority of patients undergoing this procedure do not have significant
medical problems. In Dr. McMahon's series, less than ten percent were performed for
maternal indications, and these included some ill-defined reesons such as depression,
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hyp is, drug exposed sp and youth. Many of the patients undergoing partial
birth abortion are not even carrying bables with abnormalities. In Dr. McMahon's series,
only about half of the bables were considered “flawed”, and these included some easily

correctable conditions like cleft lip and ventricular septal defeet. Dr. Haskell claimed that

eighty percent of his procedures were purely elective, and a group of New Jersey
physicians claimed that only a minuscule amount of their procedures were done for
genetic abnormaliities or other defocts. Most were performed on women of lower age,
education, or socioeconomic status who elther delayed or discovered late their
unwanted praegnancies. It Is also clear that this procedure occurs thousands of times a
year, rather than a few hundred times a year, as clai by p! ion ad: 5
This has been independsntly confirmed by the investigative work of The Washington
Post, The New Jersey Bergen Record, and the American Medical Assoclation News,
One of the often ignored aspects of this procedure is that It requires three days
to accomplish. Before performing the actusl delivery, there is a two day period of
cervical dllation that involves forcing up to twenty five dilators into the cervix at one time.
This can cause great cramping and nausea for the women, who are then sent to thair
home or to a hote! room overnight while thelr cervix dilates. After returning to the clinic,

thelr bag of water is broken, the baby is forced Into a feet first position by grasping the
legs and pulling it down through the cervix and into the vagina. This form of internal
rotation, or version, is a technique largely abandoned In modern obstetrics because of
the risk d with it. These techniques place the women at greater
risk for both immediate (bleeding) and delayed (infection) complications. In fact, there
may alsc be longer repercussions of cervical manipulation leading fo an inherent

weakness of the cervix and the Inability to carry pregnancies to term. We have already
seen women who have had trouble maintaining pregnancies after undergoing a partial
birth abortion,

Thers is no record of these procedures in any medical text, journals, or on-line
medical service. There is no known quality assurance, credentialling, or other standard
lated with newly-described surgical techniques. Neither the
CDC nor the Alan Guttmacher Institute have any data on partial birth abortion, and

't usually
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certainly no basis upon which to state the ciaim that it is a safer or even a preferred
procedure.

The bigger question then remains: Why ever do a partial birth abortion? There
are and always have been safer techniques for partial birth abortion since it was first
described by Dr. McMahon in 1889 and Dr. Haskell in 1892. The usual and customary
(and previously studied) method of delivery at this g ion Is the medical induction of
labor using elther intravaginal or intramuscular medications to cause contractions and
expulsion of the baby. This tekes about twelve hours on average, and may also include
possibl 1 with the use of one to three cervical dilators (as opposed to
the three-day partial birth abortion procedurs, with up to 25 dilators in the cervix at one
time). This also resuits in an intact baby for pathologi luation, without ir ing the
other risk of internally turning the baby or forcing a large number of dilators into the
cervix. The only possible "advantage” of partial birth abortion, if you can call it that, is

cervical p!

that it guarantees a dead baby at time of delivery.

The less common situation of partial birth abortion involves an abnormal baby.
These conditions do not threaten a woman over and above & normal pregnancy, and do
not require the killing of the baby to preserve her health or future fertility. | have taken

care of many such women with the same diag as the who pi

testimony on this issue in the past. Each of these women stated that they needed to
have a partial birth abortion performed in order to protect their health or future fertility.
In these casoes of trisomy (extra chromosomal material), hydrocephaly (water on the
brain), polyhydramnios (too much amniotic fluid) and arthrogryposis (stiffenad baby),
there are altematives to partial birth abortion that do not threaten a woman's ability to
bear children In the future. | have personally cared for many cases of all of these
disorders, and have never required any technique llke partial birth abortion in order to
accomplish delivery. Additionally, | have never had a colleague that { have known to
have used the technique of partlal birth abortion in order to accomplish dalivery In this
same group of patlents. Moreover, there are high profile providers of third trimester
abortions who likewise do not use the technique of partial birth abortion.

In the even rarer case of a severe maternal medical condition requiring early
delivery, partial birth abortion is not preferred, and medical induction suffices without
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threatening future fertiiity. Again, the killing of the fatus is not required, only separation
from the mother.

Finally, | wish to address the fetal pain Issue, since it has been claimed that a
fetus feels no pain at these gestationa! ages. This Is about as ridiculous as the earlier
claim that the anesthesia of partlal birth abortion put the baby into a medical coma and

killed it prior to the p of the suctioning technique. This was no small claim to
the many pregnant women undergoing non-obsletric surgery every day in this country.
For y, this was dly o by both the American Society of
Anesthesiologists and the Soclety of Obstetrical Ar ia and Peri gy. inthe

course of my practice, we must occasionally perform fife-saving procedures on babies
while still in the uterus. | have often observed babies of five to six months gestation
withdraw from needles and instruments, much like a pain response. Dr. Fisk in England

has recently reported an i in fetal pain resp during the course of
these procedures at these same gestational ages. In addition, we frequently observe

the standard gri and withd: of born at six he ion like
any other paln response in a more mature infant. -

While it is not my desire for legislators to enter into the realm of medical policy
making, there are times when the public health risk needs to be addressed if the
medical community is either unwilling or unabie to address it. We have seen this
precedent for female circumcision and forty-eight hour postpartum stays. | believe the
unnecessary, unstudied, and potentially dangerous procedure of partial birth abortion is
unworthy of continuance in modem obstetrics. It neither protects the life, the health or
the future fertility of women, and certainly does not benefit the baby. For these reasons,
| urge you to support the ban on partial birth abortion.

| thank you for the opportuntty to share my testimony and my concern for the
women and children of this country.

Respectfully submitted,

C o R Conde
Curtis R. Cook, M.D.
Maternal-Fetal Medicine
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“Partial Birth” Abortion - a neonatologist's perspective

Any rational discussion about performing or limiting abortions, as with any

discussion of medical treatment, needs the benefit of the best available scientific

information and medical opinion. Based on my own experience and a recent review of

various writings on the subject, | shall address certain questions about the surgical

procedure called “partial-birth abortion.”

A.

When are they done?

Usually between 16-18 and 24 weeks gestation (mostly after 20 weeks). Some may

be done as late as the third trimester (i.e., the last 1/3 of pregnancy, between 27

and 40 weeks).

How many are done?

The total number is uncertain, but probably in the thousands per year. Spokesmen

for abortion providers initially told Congress and the public that this abortion

procedure was rare, and was needed to deal with dire emergencies. Later

statements reveal that the procedure is more common than was first claimed, and

usually elective. Mr. Ron Fitzsimmons, a representative of abortion providers, now

admits that he lied by deliberately underestimating the number in public statements.

How is it done?

1. Before surgery, the cervix is softened and dilated with medication, usually for
1-3 days as an outpatient.

2. At surgery, the softened cervix may be further dilated with blunt instruments.

3. The surgeon ruptures the membranes (bag of waters) around the fetus,
reaches into the uterus, and delivers the legs and body feet first (“partial

1
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birth").

4. The base of the skull between the neck and back of the head is pierced with
a sharp instrument. A catheter is inserted and the brain is suctioned out,
killing the fetus and collapsing the skull to complete the delivery.

5. The operation takes about 15 minutes. “Ripening” of the cervix with
medication before surgery usually takes a day or more.

What are the indications?
Practically none. There is nothing in the medical literature to show that this is the
necessary or best procedure for any specific indication. The 1-3 day period of
cervical preparation mentioned above belies the “emergency” nature of the
procedure. In 20-plus years of working with high-risk perinatal obstetricians, | have
never heard this mentioned as the “best” or “only” way to terminate a pregnancy or
deliver a compromised baby after 20 weeks, nor have | found any medicat literature
to support such a claim.

Is it painful?

Sedation and local anesthesia for the mother may be inadequate for the fetus,

unless high levels of matemal medication cross the placenta. It is probable that an

18-20 week fetus can feel pain, and easily observed that a 22-24 week premature

infant can. According to reviews and research by Dr. K.J.S. Anand of Emory

University, skin receptors for touch and pain begin to appear about 7 weeks of

gestation, and sensory nerve terminals in the spinal cord about 13 weeks. By about

20 weeks, pain fibers connect the spinal cord to the lower brain, and the cortical

sensory areas of the upper brain are rapidly developing. It is probable that pain

2
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perception accompanies these stages of developmgnt - that is, several weeks

before an infant can adapt and survive outside the uterus. In addition, the highest

density of pain endings per square inch of skin is found at about 20-22 weeks
gestation. Even normal handling may traumatize the delicate skin of very premature
infants, and the resulting bruises and abrasions are probably painful. Manipulation
to a partial breech delivery by a gloved adult hand probably hurts the fetus before
the brain is destroyed.

F. When is “viability?”

This concept is based on pediatric knowledge and experience, and has no fixed
gestational age. Currently, few babies survive if born at less than 23 weeks. At 23-24
weeks, up to 25% may survive; at 24-25 weeks, 50% or more. By the end of the second
trimester (middle 1/3 of pregnancy) at 26-27 weeks, 80-90% or more of premature infants
can survive and recover with suitable medical support at birth.

G. What about maternal life, health, and fertility?

1. This is not an ideal procedure for an immediate threat to the mother's life,

because of the time needed to dilate the cervix without damaging it.

2. In my experience, the mother's health is best served in most cases by careful
medical management of both patients, the mother and fetus. The medical
risk of stabilizing the mother and continuing the pregnancy may be no
greater, or even smaller than, the risk of emergency anesthesia and surgery
in a medically unstable patient. Occasionally, it is not possible to treat the
fetus effectively, or to stabilize the mother's complications without delivery.
In working with many high-risk maternal-fetal specialists, | have witnessed

3



99

that the safest approach to this problem is usually a controlled induction with

vaginal delivery, rather than emergency surgery in an unstable patient.
3., CDC review of statistics indicates that the effects of mid-pregnancy
terminations on subsequent fertility are minor, and similar for all techniques.

There is no medical evidence that the “partial birth” procedure is better.
in summary, “partial birth” abortion lacks a clear medical justification. It is not
exclusively an emergency procedure, but is more often used electively to kill fetuses at or
near the time in gestation when many of them would have a reasonable chance to survive
if born intact. From the viewpoint of a neonatologist, the procedure as described sounds

cruel and gruesome, and it probably hurts.

1. Anand, K.J.8., and Hickey, P.R.: Pain and its effects in the human neonate and
fetus. New England Journal of Medicine 317:1321, 1987.

2. Anand, K.J.S., and Carr, D.B.: Neuroanatomy, neuro-physiology, and
neurochemistry of pain, stress, and analgesia in newbomns and children. Pediatric

Clinics of North America 36:795, 1989.
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March 12, 2003 .

Senator Diane Feinstein
United States Senate Office Building
Washington DC, 50210

Dear Senator Feinstein:

1 write to provide examples of the need for a “medical exemption” to the proposed
restriction of use of the so-called “partial birth abortion™ technique which is now before
the Senate. (The medical term for the technique is “intact D&E").

I am Chief of Obstetrics and Gynecology &t San Francisco Gencral Hospital (SFGH),
where my department provides about 2,000 abortions yearly to poor women Fom
throughout Northern California. Patients who arc in the second wimester and who have
special medical problems are referred to SFGH for treatment because our staff has special
compctence in second trimester abortion and because we can provide specialized care for
women who are more likely to have a complicated pregnancy termination. Although |
have not reviewed medical records in order to count the number of times we have
employed intact D&E, I will provide examples of cases in which the technique was
critical to safe conduct of our surgery:

* A 25 year old with two previous vaginal deliveries and bleeding placenta
previa and a clotling disorder at 20 wecks was referred for termination of
preghancy. After checking her coagularion parameters and making blood
available for transfusion, we dilated the cervix overight with Laminaria and
planned uterine evacuation when adequate dilation was achicved or blecding
becamic too heavy to replace, Within 12 hours cervical dilation was 3 em and
heavy bleedinghad begun. We remaved the placcnta quickly and used the “intac
D&E” approach to complete the abortion and accomplish quick control of blood
loss. The patient required a transfusion of two unite of whole blood and was
discharged the next day in good health.

* A 38 year old with three previous cesarean deliveries and evidence of placent
accrera was referred for pregnancy termination at 22 weeks because her risk of
massive hemorrhage and hysterectomy at the: time of delivery was correctly
estimated at about 75%. After SFGH sonographic studies confirmed placenta
previa and likely accreta we undertook cervical dilation with laminaria and madc
blood available in case transfusion was required. To reduce the 75% probability
of emergency hystereclomy in the situation of dissemninated iatravascular
coagulation (DIC is quitc likely with accreta) we decided to empty the urerus as
quickly as possible with the intact D&E procedure and treat hemorrhage. if it
occurred, with uterine artery embolization befoce our patient lost (oo much blood
and hystercctomy was our only option.  This approach succecded and she was
discharged in good health two days later.
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These two patients provide examples from my memory of situations in which the “intact
D&E” techuique was critical to providing optimal care. [ am ceruain that a review of our
hospital records would identify cases of sever pre-eclampsia, for example, in which
“intact D&E" was the safest technique of pregnancy termination, I hope the law will not
deny our patients the best treaument we can provide them under life-threatening
circumstances.

Sincerely,

(O

Philip D. Darpey, MD, MSe WV

Professor and Chief

Obstetrics, Gvnecology and Reproductive Sciences
San Francisco General Hospital

University of California, San Francisco
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Daniel J. Wechrer, M.D.

March 13, 2003

Hon. Rick Santorum
U.S. Senate Office Building
Washington, D.C. 50210

Dear Senator Santorum,

3

ir

Tam writing in response to the letter from Dr. Phillip Damey which was
dby S Feinstei

1 have cared for pregnant parient patients for almost 29 years, and have worked
exclusively in the field of Maternal-Fetal Medicine (high risk pregnancy) for over 15
years. ] am board certified in Obstetrics & Gynecology, and also in the subspecialty of

M 1-Feral Medicine. Iam an profe in Obstetrics & Gynecology for the
Michigan State College of Human Medicine, and co-director of Matemal-Fetal Medicine
in Saginaw Michigan,

I have never seen a sinuation in which a partial birth abortion was needed to save a
mother’s life. I have never had a matemnal death, not ever.

1 am familiar with Dr. Darney’s lemter describing two of his cases. My comments
are nol meant as a criticism of Dr. Damey as a person or as 2 physician. I have great
tespect for anyone in our field of medicine, which is a very rewarding specialty but which
requires difficult decisions on a daily basis. We are all working to help mothers and their
children make it through difficult pregnancies. Still, I do disagree with his stand that the
legal freedom to do partial birth abortons is necessary for us 1 take good care of our
patients. For example, in the second case he describes, ] believe that patient could have
carried the pregnancy much further, and eventually delivered a healthy child by repeat
cesarean section followed by hysterectomy. Hemorrhage is always a concern with such
patients, but we have many effective ways to handle this problem, which Dr. Darney
knows as well as I. Blood vessels can be tied off at surgery, blood vessels can be
occluded using small vascular catheters, cell-savers can be used to return the patients own
blood to them, blood may be given fom donors, pelvic pressure packs can be used for
bleeding following hysterectomy, and other blood products (platelets, fresh frozen
plasma, etc) can be given to treat coagulation abnormalities (DIC). His approach of
placing laminaria 1o dilate the cervix in a patient with a placenta pracvia is not without
it's own risk.

1000 Houghton Ave . Saginaw, MI 48602 » www.synergymedical.org
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Page Two

If Dr. Darney performed the partial birth sbortion on this paticat to keep from
doing another c-section, of cve to preserve her uterus, I'm hopeful he counseled the
patiept that if she becomes pregnant again, she will once agsin have & very high risk of
having a placenta praevia and placenta accreta.

Lastly, I believe that for some abortionists, the real reason they wish to preserve
their “right” to do partial birth abortions is that at the end of the procedure they have only
a dead child to deal with. If they weré to abort these women by either inducing their
labor (when there is no placenta praevia present), or by doing a hysterotomy (e-section),
they then need to deal with a small, living, struggling child — an uacomfortable situation
for sorneone who's intent was to end the child’s life

Sincerely,

e
Daniel J. Wechter, M.D.
Co-Director of Maternal-Fetal Medicine
Synergy Medical Education Alliance
Assistant Professor of Ob/Gyn
MSU College of Human Medicine

DIw/

SYNERGYMedical
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‘Watson A. Bowes, Jr, M.D.
211 Huntington Drive

Chapel Hill, NC 27514
Phone (Fax) 919.929-3323

March 12, 2003

The Honorable Rick Santorum
United States Senate
Washing DC, 50210-3804
Re: S.3 — Partial Birth Abortion Ban Act of 2003

J-Fetal Medicine by the A Board of Obstetrics and G logy. My
special i broughout my academic carcer was high-risk pregeancy.
I bave read the letter of this date from Dr, thyDumymS-mrDmFm
regarding the need for a medical ic the prop

g the
procedure referred to &s partial-birth aborrion. Themeuumpbsmfoﬂhbybr Damey
of paticnts whose clinicai situations weve regarded as

aewmpbshmabo:mmasafemmﬂ'ﬁe,mdud,mmplmtedprw
‘Without challenging the behind the d abortion for
mhcofﬁwpmaﬂlmuy,hsdupmmypmnnﬂnpmm&hgh—n&md

Aedge of the and my
mﬂﬂgm\lrhopexﬁxmswond i horti hrigue of aborti
Wmmmwmmmmeoﬂymﬁwmmm
jos in the safest possible manner. dedging that there can be differences

ot‘oplmnonﬂnsmm: &:mpommpmmuﬂmf&ewimqueot‘pmal-bm
:bcrﬁun(“nm:tD&E”)mMavalﬂ:hﬂﬂre ilabl
to the pregn desaribed by Dr. Dm-uaymhumpm‘abielevelsofmkto
the paticras.

Smcerely,
lhtare R Bars

University of North Carolina at Chapel Hill
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The Honorable Rick Santorum March 13, 2003
United States Senate Office Building
‘Washington, D.C. 50210

Dear Seaater Santorum,

I bave reviewed the letter from Dr. Darney describing two examples of wh.n! ke bcheves
are high risk pregnancy cases that show the need for an addis

for partial birth abortion (also referred to as intact D&E). [ am a specialist in maternal-
fetal medicine with 23 years of cxpr.nencc in obstetrics. I teach and do research at the
University of Mi 1 am also of the Program in Human Rights in
Medicine at the University. My opinion in this matter is my own.

In the rare ci when inuation of pregnancy is life-th ing to a mother [
will end the pregnancy. If the fetus is viable (greater than 23 weeks) I will recommend a
delivery method that will maximize the chance for survival of the infant, explaining all of
the maternal implications of such a course. If an emergent life-threatening siruation
requires emprying the uterns before fetal viability then I will utlize a medically
appropriate method of delivery, including intact DEE.

Though they are certainly complicated, the two cases described by Dr. Damey describe
simations that were not initially emergent. This is demonstrated by the use of measures
such as dilarion of the cervix that required a significant period of time. In addition, the
aftempt to dilate the cervix with placenta previa and placenta acereta is jtself risky and
cay lead 1o llfe—thxeatnnmghemonhnge There may be extenuating circumstances in Dr.
Damcy's patients but most ob physicians would not dilarion of the cervix
in the p of these plicati Itis my und. di; !hanhe

birth abortion ban already has an exemption for situations that are a thrcar to the life of
rhc mother. This would cemunly allow n]l measures to be taken if heavy bleeding,

or severe pl i q ion of the uterus.
The argument for an additional medical is redundant; furthermore, its
inclusion in the legislation would make the ba.u urtually ingl Most phy
and citizens recognize that in rare life-th ions this gr

mright be necessary, Butitis certainly nota procedure that slhculd be used to accomphsh
abortion in any orher situation.

Passage of a ban on partal birth abortion with an ption only for life-th 2
situations is reasonable and just. Itis in keeping with long: ding codes of medical
ethics and it is also in keeping with the provision. of excellent medical care to pregnant
women and their unborn children-

Sincerely, ﬁw e ) wiD

Steve Calvin MD.
Calvid2@umn.edu
Pager 612-654-7676
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March 12, 2003

Senator Rick Santorum
United States Senate Office Building
‘Washington, D.C. 50210

Dear Senator Santorum,

1 have read the lener from Dr. Philip Damney addressed to Senator Feinstein regarding the intact D&E

(often referred to as “intact D&X in medical terminolagy) procedure (partial-birth abortion) and its use in
his experience.

As a board cartified icing Obstetrician/G; logist and Maternal-Fetal Medicine sub-specialist 1
haye had much opportunity o deal with patients in similar situations to the patients in the anecdotes he has
supplied.

In neither of the type of cases described by Dr. Damey, nor in any other that I can imagine, would an intact
D&X procedure be medically necessary, nor is there any medical evidence that I am aware of to
demonsirate, or even suggest, that an intact D&X is cyer a safer mode of delivery for the mother than other
available options.

In the first case discussed by Dr. Damey a standard D&E could have been performed without resortiug to
the techuiques encompassed by the intact D&X procedure. .
In the second case refirred to it should be made clear thart therc is no avid that terminating a pregnancy
with placenta previa and suspected placenta accrera at 22 weeks of gestation will necessarily result in less
significant blood loss or less risk to the mother than ber carrying later in the Pregnancy and delivering by
cesarean section. There is a significant risk of maternal necd for a blood tansfusion, or even 3

h; , with ejther . The good outcome described by Dr. Damey can be accomplished at
ient, and I have had similar cases that ended bappily with a healthy
mather and baby. Further a standard D&E procedure could have been performed in the maaner described if
termination of the pregnancy ar 22 weeks was desired.

I again reiterate, and reinforce the statement made by the Amcrican Medical Association at an earlier date,
that an intact D&X procedure is nevesmedically necessary, that there always is another procedurc
available, and there is no dats that an‘intact D&X provides any safety advantage whatsoever to the mother,

Sincerely,

utl

han Hoeldtke, MD, FACOG
Medical Directar, Maternal-Feml Medicige
Tripler Medical Center
Hoenalulu, HI
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Byron C. Calhoun, MD, FACOG, FACS
Division of Maternal-Fetal Medicine
2400 N. Rockton Ave

Rockford, IL. 61103

USA

Phone: (815) 971-5408

Voice Mail: (815) 971-5408

FAX: (815) 971-9590

Email: beal

12 Mazch 2003

The Honorable Rick Santorum
United States Senate Office Building
‘Washington, D.C. 50210

Dear Senator Santorum:

Tam writing to contest the letter submitted to Sepator Feinstein by Philip D. Darney, MD
supporting the “medical exemption” to the proposed restriction of the partial birth abertion (or as
abortionists call it “intact D&E”).

I am a diplomate board certified by the American Board of Obstetrics and Gynecology in general
Obstetrics and G logy and in the sub-specialty of M: 1-Feta) Medicine. I serve as a Visiting
Clinical Professor in Obstetrics and Gynecology, University of Illinois at Chicago, Department of
Obstetrics and G; logy, College of Medicine at Rockford, Rockford, llinois; as an Adjunct Professor
of Obstetrics and Gynecology at Midwestern University, Chicago College of Osteopathic Medicine,
Department of Obstetrics and Gynecology; and as an Adjunct Associate Professor of Obstetrics and
Gynecology, Uniformed Services University of Health Sciences, F. Edward Hebert School of Medicine,
‘Washington, D.C. I have authored over 50 peer review articles in the obstetric and gynecologic literature,
presented over 100 scientific papers, and have pam:lpatsd in over 40 research projects,

Tn my over 14 years asa 1-Fetal © iali Ihaveneverusedurncededtbepamal
birth sbortion technique to care for my complicated or life thr:atemng conditions that require the
termination of a pregnancy. Babies may need to be delivercd early and die from prematurity, but there is
never a medical need to perform this heinous act.

I have reviewed both cases presented by Dr Damney, and, quite fmnkly, do not understand why he
was performing the abortions he indicates, yet alone the procedure he is using. If the young 25 year old
wormman had a placenta previa wnh a clottmg dlsurdcr, the safest thing to do would be 1o place her in the
hospital, hertoa it, adjust her clottmg parameters, watch her closely at bed
rest, and deliver a live baby. If the patient had a placenta previa, pushing laminaria (sterile sca weed) up
into her cervix, and, potentially through the previa, is contraindicated. It is no surprise to anyone that the
patient went, from stable without bleeding, to heavy bleeding as they forcibly dilated her cervix to 3
centimeters with laminaria. The use of the dangy procedure of blinding pushing scissors into the
baby’s skull (as part of the partial birth abortion) with signifi bleeding from a previa just appears
reckless and totally unnecessary.

Regarding the second case of the 38 year old woman with three cesarean sections with a possible
accreta and the risk of massive hemorrhage and hysterectomy due to a placenta previa, it seems puzzling
why the physician would recommend doing an abortion with a possible accreta as the indication. Many
times, a placenta previa at 22 weeks will move away from the cervix so that there is no placenta previa
present and no risk for accreta as the placenta moves away from the old cesarean scar. (virtually 99.5% of
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time this is the case with early previas) Why the physicians did not simply take the woman to term, doa
Tepeat cesarean section with preparations as noted for a possible hy Ly, Temnains a d: Dr
Damney actually increased the woman's risk for bleeding, with 2 horrible outoome, by tearing through a
placenta previa, pulling the baby down, blindly instrumenting the baby's skul , placing the lower utcrine
segment at risk, and then scraping a inetal instrument over an area of placenta accreta. No one I know
would do such a foolish pracedure in the mistaken belief they would prevent an accreta with a D&E,

Therefore, neither of these cases p d incing ar that the partial birth abortion
procedure has any legitimate role in the practice of- maternal-fetul medicine or obstetrics and gynecology.
Rather, they demonstrate how cavalierly abortion practices are used to freat women instead of the sound
medical practices that result in 2 live baby and an unharmed mother.

Sincerely,

Byron C. Calhoun, MD, FACOG, FACS
Rockford Health System
Rockford, Ilinois
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March 12, 2003

The Honorable Rick Santorum . V
United States Senate Office Building
Washington, D.C. 50210

Dear Senator Santorum,

I am writing in support of the proposed resirictions on the
procedure referred to as “partial birth abortion,” which the Senarte
is now considering.

Iam chief of the Division of Maternal-Fetal Medicine in the
Department of Obstetrics and Gynecology at the University of
Southern California in Los Angeles. I have published more than 100
sclentific papers and book chapters regarding complications of
pregnancy. I direct the obstetrics service at Los Angeles County
Women’s and Children’s Hospital, the major referral center for
complicated obstetric cases among indigent and under-served
wornen in Los Angeles.

I have had occasion to review the cases described by Dr. Philip
Darney, offered in support of the position that partial birth
abordon, or intact D&E, was the best care for the patient in those
situations. Mindful of Dr. Darney’s broad experience with surgical
abortion, I nevertheless disagree strongly that the approach he
describes for these two cases was best under the circumstances.
Such cases are infrequent, and there is not single standard for
management. However, it would certainly be considered atypical, in
my experience, to wait 12 hours to dilate the cervix with laminaria
while the patient was actively hemorrhaging, as was described in his
first case. Similarly, the approach to presumed placenta acreta,
described in the second case, is highly unusnal. Although the
mother survived with significant morbidity, it is not clear that the
novel approach to management of these difficuit cases is the safest

1240 North Mission Road

Los Anggles.
CQalifornia 30033
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approach. It is my opinion that the vast majority of physicians
confronting either of these cases would opt for careful hysterotomy
as the safest means to evacuate the uterus.

Although 1 do not perform abortons, I have been involved in -
counseling many women who have consldered abortion because of a
medical complication of pregnancy. I have not encountered a case in
which what has been describeq as partial birth abordon is the only
choice, or even the better cholce among alternauves, for managing a
given complicaton of pregnancy.

Thank you for your consideration of this opinion.

Sincerely,
F .

T. Murphy Goodwin M.D. -
Chief, Division of Maternal-Fetal Medicine
University of Sonthern California
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Susan E. Rutherford, M.D.
cologiats

Fellow. American Cnlq-dmmlﬁgn
Dipiomate, :n'ﬂﬂn Board of Obairics & Oyniscology
Board Cartified, Mateimal-Fetal Madiche

Ma_r:h 12, 2003

The Honorable Rick Santorum
United States Senate Office Building
Washingron, D.C. 50210

Dear Senator Santorum,

The purpose of this letter is to counter the letter of Dr. Philip Damey, M.D. to Senator Dianc
Feinstein and to refute claims of a need for an exernption based on the health of the mother in the
bill to restrict “partial birth abortion.”

Tam board certified jn Maternal-Fetal Medicine as well as Obstetrics and Gynecology and have
over 20 years of experience, 17 of which have been in maternal-fetal medicine, Those of us in
maternal-fetal medicine are asked to provide care for licated, high-risk p ies and
often take care of women with med; licati iti

delivery (also called hysterotomy) prior to the availability of safe anesthetic, antiseptic and
antibjotic and frequently on a bly desd baby. Modern medicine has progressed
and now provides bemter medical and surgical options for the obstetrical Ppatient.

The presence of placenta previa (placenta covering the opening of the cervix) in the two cases

ited by Dr, Darney placed those mothers at extremely high risk for cawswophic life-threatening
hemorrhage with any attempt at vaginal delivery. Bleeding from placenta previa is primarily
maternal, not fetal. The physicians are lucky that their interventions in both these cases resulted
in living healthy women, I do not agree that D&X was a necessary option. In fact, a bad

Lastly, but most importantly, there is no excuse for performing the D&X Procedure on living
fetal patients. Given the time tha these physici Spent preparing for their p dures, there is
7o reason not to have performed a lethal fetal injection which is quickly and easily performed
under ultrasound gujd e, similar to i 18, and carries minj maternal rigk.

I understand the desire of physicians 1o keep all therapeuric surgical options open, particularly in
life-threatening emergencies. We prefer to discuss the altenatives with our paticats apd joindy
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with them develop a plan of care, individualizing techniques, and referring lhﬁ:n_ls necessary to

those who will serve the patient with the most skill. Nonetheless ] know of ne circumstance in

Obviously none of this is Pleasant. ‘Senator Santorum, [ encourage you strongly to work for
passage of the bill limiting this barbaric medical P dure, perft of D&X on living
fetuses, '

Sincerely,

Ainoin bl 120

Susan E. Rutherford, M.D.
Fellow, American College of Obstetricians and Gynecologists
Member, Society for Maternal-Feta) Medicine

Redmond, Washingron 98052

Cc: The Honorable Patty Murray
The Honorable Maria Cantwel]

03/12/03
Page 2 of 2
The Honorable Rick Santorum
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7/ '7’? VIRGINIA WOMEN'S HEALTH ASSOCIATES
( OBSTETRICS, GYNECOLOGY & INFERTILITY
Camilla C. Hersh, M.D,,FAC.0G. * Gwendolyn Parterson-Cobbs, M.D. « Annalisa Mulhollen Parks, M.D., FA.CO.G.
Deborah G. Bopp, C.N.M. + Mary Jo Frickel, CN.F.P.
TYSONS CORNER RESTON
8302-A 014 Courthouse 1850 Town Center Parkway, Sue 311
Viess, Virgiais 22182 Reston, Virginia 20190
(703) 4480888 (7834382858
FAX 4480439 . FAX 435-1081
The Honorable Robert Torricelli
United States Senate

Waskington, D.C. 20510

August 31, 1998

Dear Senator Torricelli,

My name is Dr. Camilla Hersh. 1 am a board certified Obstetrician and
Gynecologist, a fellow of the A College of Ob ics and Gy gy, in
private practice, caring exclusively for the bealth needs of womea for thirteen

1 aasi £ of Ob and G logy for

years. [ am also a clini
Georg L ity. 1bave been involved with hing medical and
OBGYN residents for fourteen years at two major medical teaching centers.

I have deli d over two th d babies. On a daily basis I treat preguant
women and their babies. 1o my everyday work 1 am privileged to participate in
the joy of healthy birth and the agony and sorrow of complications in pregnancy
which caz lead o loss of life or heartbreaking disability.

As a member of the Physicians Ad Hoc Coalition for Truth, which now has more
than 600 I gly and laud the ] efforts to ban

the heinous Partial-Birth Abortion procedure.
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Many of the members of PHACT (physicians ad hoc coalition for truth) hold
hi ions or bead dep of ob and logy or
logy at and medical across the country. To our
knowledge there are no published peer-reviewsd safety data regarding the
procedure in question. It is not taught as a formally recoguized medical
procedure,

Proponents of partial-birth abortion tout it as the safest method available,
Nothing could be further from the truth, There are in fact several recoguised,
tested, far safer, recommended methods to empty the uterus when it is medically
unecsssary to do so.

‘Thers is no data in the pted dard medicsl that could ly
support auy lon of the i of this d

If you ask most ob iclans or family joe physicians about partial-birth
abortion , they will tell you they have never seen or heard of such a treatment for
any roason in their ed ional training or :
Most physh 1have ioned are i dulous that anyone knowledgeab
about Ob. aond would ever der this dure as any kind
of serious suggestios, b 1t is s0 obviously daug: 1t has never been
proposed or taught as the safest method to empty the uterns and end a
preguancy whether for purely elect! for abortion or in those grave

1 when it is medical), to do 50 to save the mother’s life.

Consider the grave danger involved in partial-birth abortion, which usually
oocurs after the fifth month of preguancy, even into the last mouth of pregnancy.
A womau'’s cervix is forcibly dilated over several days. This risks creating an

cervix, a Jeading cause of sub: P del! It also
risks serions infection, a major cause of subsequent infertility. In the event ofa
truly life th I it ofp the days of delay involved

substantially add to the risk of Joss of iife of the mother.



115

The abortionist then reaches into the uterus to pull the child foet first out of the
mother’s body, up to the neck, but leaves the head inside. He then forves scissors
through the base of the baby’s skull - which remains lodged just within the
opening of the forcibly dilated cervis, becanse the baby’s head is Iarger and of
course harder than the remainder of the soft little body.

I think 1t is obvious that for the baby this is & horrible way to die, brutally and .
paintully killed by baving ons’s head stabbed open and one’s brains suctioned

out.

But for the woman thisisa fly d and life th: ing act.

Partial-birth abortion isa lly blind d done by feel, thoreby risking
direct scissor injury to the mother’s uterus and laceration of the cerviz or lower

i Either the s or the bony shards or spickules of the haby’s
perforated and disrupted skull bones can roughly rip into the lacge blood vessels
which supply the lower part of the lush preg uterus, in i d
and massive blesding and the threat of shock, immediate hysterectomy, blood
transfusion, and even death 1o the mother.

Portions of the baby’s sharp bony skull pieces can remain imbedded in the
mother’s corvix, sstting up a complicated infection as the bony fragments
decompose.

Think of the emotional agony for the woman, both immediately and for years
afterward, who endures this process over a period of several days.

Noae of this ug risk is ever 'y, for any reason. Obstetrician-
gynecologists like myself across the U.S. reguiarly treat women whose nnborn
children suffer the same conditions as those cited by proponents of the
procedure.
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Nover is the partial-birth abortion p!

notfor polvhvdramnios (an excess of amaiotic fluid coliecting around the baby),

not for trisomy (genetic ab lities ch d by an extra chromosome),
not for anencephaly (an ab lity ch d by the ab of the top
portion of the baby’s brain and skull),

not for hvd 1 H pinal fluid in the head),
notforlifeth i 1 of. so.the mothar.
Sometimes, as in the case of hyd: haly, it is first to drain some of
the fluid from the baby’s head, with a special long needle, to allow safe vaginal
delivery. In some cases, when vaginal delivery is not a dootor

dicallv ad ble to

a Cesarean section. But in no case is it y or
partially deliver am infant through the vagina and then to cruelly kill the infant.

The legislati posed clearly distinguishes the dure being banned from
d dard ob b T must point out, even for those who
P bortion for el or medical at any point in pregnancy,
d ab. h would be £ by the proposed ban.
Any pi ofsuchad d is at the least seriously

misinformed about medical reality or at worst so consumed by narrow minded
“abortion-at-any-cost” activism, to be criminally negligent.
‘This d is blatant and cruel infanticide, and must be aguinst the law.

Please protect women and children from this brutal procedure,
Simcerely yours,

Coantle Tflosshn 1D,

Camilla C. Hersh, M.D,, F.A.C.0.G.
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Obstetrics-Gynecology-Infertiliry
Treating Women in the Tri-Ciry Area -
for Over 30 Years.

Jue 27, 1996
Honorable Members
New York Stats Assembly
State Capitol
Albanv, NY 12248

Dear Assemblvperson:

1 would like to convev to vou some of mv thoughts on the subject of “partial birth abortion” which 15 being
widely discussed in state legislatures throughout the country.

Together, my partners and | represent about sixty years of OB-GYN practice .

we have had personal experience with delivering sick patients at twenty-seven Lo twentv-eight weeks
gestation and obtaining healthy infants, With modern life preserving and sustaining capabilities, one
thousand gram infants have a survival rate of approximately S0%.

Theretore. In the case where the mother 1s sick and the fetus healthy, a proper resolution 1s eariv
delivery of an intact infant and a mother either cured of her iliness, or relieved of whatever deleteriou:
effects the pregnancy may have on that iliness. .

The conversion of a fetus presenting as a vertex to a breech posttion. as i the partial birth abortion. 1s
capable of causing an abruption of the placenta and amniotic fluid embolism. This is a dangerous and Iife~
threatening situation. Surely it woutd not benefit an already sick mother.

In the cases where a diagnosis has been made of severe deformtties in the fetus. ammoinfusion of
prostagiandins and induction of labor is a far safer procedure for the mother and certainly more humane
for the fetus. Never.ever.n our vears of practice have we seen a situation which warrants
implementation of partiai birth abortion. Personally, i cannot imagine why any practitioner would want to
resort Lo such barbaric techniques when other metheds are available.

| believe leislators should look very carefully at the arquments from those whe would trv to convince
you of the need for this monstrous procedure. One of the most giaring pieces of misinformation being
promoted 15 that if a woman has hemophilia, major surgery such as a C-section would not be an option.
Please understand that partial birth abortion is major surgery, and is extremely harmful to both mother
and chiid. .

More important 1s the fact that hemaphilia 1S a sex linked genetic disease which affects men. Women are

BN Wnied sl

Lewis J. Marola, MD.

ST. CLARE'S MEDICAL ARTS BUILDING © 700 MCCLELLAN STREET 4 SCHENECTADY, NY 12304-1019 + (518) 374-91. AR 370-
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The Honorable Charles Canady

Chairman, Subcommittee on the Constitution
House Committee on the Judiciary

1222 Longworth House Office Building
Washinton, D.C. 20515

Dear Congressman Canady:

It has recently been brought to my attention that
opponents of HR 1833 have stated that this particular
abortion technique should maintain its legality because it
is sometimes employed by physicians in the interest of
maternal health. Such an assertion not only runs contrary
to facts but ignores the reality of the risks to maternal
health that are associated with this procedure which include
the following:

1. Since the procedure entails 3 days of forceful
dilatation of the cervix the mother could develop
cervical incompetence in subsequent pregnancies
resulting in spontaneous second trimester pregnancy
losses and necessitating the placement of a cerclage
{stitch around the cervix) to enable her to carry a
fetus to term.

2. Uterine rupture is a well known complication
associated with this procedure. In fact, partial
birth abortion is a "variant" of internal podalic
version...a technique sometimes used by obstetricians
in this country with the intent of delivering a live
child. However, internal podalic version, in this
country, has been gradually replaced by Cesarean
section in the interest of maternal as well as fetal
well being (see excerpts ~from the standard text
Williams Obstetrics pages 520, 521, 865 and 866) .

Furthermore, obstetrical emergencies(such as entrapment
of the head of a hydrocephalic fetus or of a footling breech
that has partially delivered on its own) are never handled
by employing this abortion technique. Cephalocentesis,
(drainage of fluid from the head of a hydrocephalic fetus
frequently results in the birth of a living child. Relaxing



119

the uterus with anesthesia, cutting the cervix (Duhrssen's
incision) and Cesarean section are the standard of care for
a normal, head entrapped breech fetus.

There are absolutely no obstetrical situations
encountered in this country which require a partially
delivered human fetus to be destroyed to preserve the health
of the mother. Partial birth abortion is a technique
devised by abortionists for their own convenience...ignoring
the known health risks to the mother. The health status of
women in this country will thereby only be enhanced by the
banning of this procedure.

Education

Department of Obstetrics
and Gynecology

Mt. Sinai Hospital

Chicago, Illinois
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CARING FOR WOMEN WITH HIGH RISK PREGNANCIES:
PARTIAL-BIRTH ABORTION VS. ACCEPTED MEDICAL CARE

Throughout the national debate on partial-birth abortion, the more than 500 doctors
nationwide who make up the Physicians’ Ad-hoc Coalition for Truth have insisted
that it is never medically necessary -- in order to protect a woman'’s life, health or
future fertility, during the fifth or sixth month (when most partial-birth abortions take
place) and after -- to partially deliver a living fetus and then destroy it. Partial-birth
abortion is never medically indicated: the procedure is too lengthy, too risky and
there are too many other alternatives.

The following analysis contrasts the partial-birth abortion method with accepted
medical practice for emptying a womb in the second trimester. At this stage of a
pregnancy, if it becomes necessary to empty a womb, what is required is separation
of the child from the mother, not the death of the child.

Note that the standard method described below can be used safely for delivery of
children with severe genetic abnormalities, including trisomy, anencephaly,
omphalocele, hydrocephaly (see below) and other situations often cited to justify
partial-birth abortion.

Moreover, in considering the supposed desirability of abortion in the second trimester
and after, as against the medically recognized method of delivery described below,
one should recognize that later term abortion is rwice as risky for the woman's life as
childbirth: the risk of maternal death is 1 in 6,000 for abortions at 21 weeks and
after, and 1 in 13,000 for childbirth.

Writing in The New England Journal of Medicine, PHACT members John Thorp,
M.D. and Watson Bowes, M.D., note: "Many experts have suggested that the cutoff
point between maternal mortality from abortion and maternal mortality from
continuation of pregnancy occurs at 15 to 16 weeks of gestation, with abortion being
riskier beyond that point.”
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PARTIAL BIRTH ABORTION VS. MEDICALLY RECOGNIZED METHOD

Medically Recognized Method
First Stage
Latent Phase: The delivery process begins by inducing
labor physiologically (as opposed to mechanically)
with prostoglandins or pitocins. This produces uterine
contractions that dilate the cervix. The cervix is
dilated up to 4 centimeters (cm), taking between 4 to 8
hours. Medication for pain usually consists of
injectable analgesics, administered by medical
personnel,

Accelerated Phase: The cervix is further dilated,
traditionally to 10 cm (but this may be less in the case
of very small infants), generally taking another 3 to 6
hours. Pain relief usually consists of injectable
analgesics or epidural anesthesia, administered by
medical personnel.

Partial-Birth Abortion*
First Stage

Latent Phase: Dilation up 10 about 4 cm, but taking
up to 48 hours or more. The cervix is dilated
mechanically (as opposed to more desirable
physiological methods) with repeated insertion of
laminaria into the cervix until sufficient dilation is
obtained. Such mechanical dilatation exposes the
woman to the risk of developing an incompetent
cervix - a leading cause of future premature deliveries
- thus potentially threatening her ability to have
children in the future. Throughout the dilatation
process, the woman is regularly in a hotel/motel room
with no direct nursing or medical supervision. Pain is
treated only with oral medication, administered by the
patient herself.

Accelerated Phase: Not comparable to standard
delivery procedures. Cervical dilation of 4 cm is all
that is done.

Second Stage:

Normal expulsive efforts by the mother push the child
through the completely dilated cervix , through the
birth canal, and into the waiting hands of the doctor
or midwife. Depending on the patient, this phase takes
from 15 minutes to two hours.

Throughout this entire delivery process, the mother
will be in a hospital, attended by physicians and
hospital staff.

Second Stage

The child is manipulated into breech position by
grasping a leg, usually by instrumentation through the
4 cm dilated cervix. This is a very dangerous part of
the entire procedure, as it is partially or totally blind
and can result in laceration of the cervix or uterus,
with potentially disastrous results (e.g., massive blood
loss from uterine hemorrhage, leading to shock or
maternal death).

Elective conversion to a breech position (as is done
here) has been abandoned for at least 50 years because
of the risks to the mother and child. Williams
Obstetrics, a standard medical textbook, notes that the
risk of "serious trauma” to both mother and child from
conversion to breech is "apparent.” If it is not in the
mother's best interest to perform an elective breech
conversion when the intent is to deliver the baby alive,
and when the mother is in the hospital with trained
anesthesiologists nearby, it is difficult to understand,
from a medical perspective, how it should suddenly
become the best, safest and least traumatic option,
when the mother is in an outpatient clinic, with local
anesthesia, and the intent is to deliver a dead child.

*The following information is based on Dr. Martin Haskell’s paper “Second Trimester Abortion:

Fron:n Every Angle,” presented at the National Abortion Federation’s Fall Risk Management
Seminar, September 13-14, 1992, in Dallas, TX.
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In cases of hydrocephaly, (an enlarged head due to
excess fluid on the fetal brain), the excess fluid is
drained prior 1o beginning the delivery process
through a transabdominal cephal is. This
reduces the size of the child’s head (without causing
death), thus allowing the head to fit through the birth
canal. If it is not possible to reduce the head size
sufficiently with cephalocentesis, a standard C-Section
is done.

The child is then delivered by traction on the leg or
legs, pulling the body through the incompletely
dilated cervix. However, the head, being the largest
diameter part of the child, will not come through the
cervix for delivery, because the cervix has been dilated
only 4 cm. At this point, a sharp scissors s plunged
through the base of the skull and the brain is sucked
out through the scissors' wound. This kills the child
and decompresses the skull; delivery of the now dead
infant is then completed. There is danger to the
mother from the relatively blind manipulation with
sharp scissors to pierce the child's skull while it is still
within the cervix, as well as from sharp bone shards
from the infant's decompressed skull which could
lacerate the cervix.

Anesthesia: Varies from intravenous sedation,
analgesics, paracervical block, or general anesthesia,
depending on where the procedure is being done.

Estimated operation time: 20 to 30 minutes,

Third Stage
Usually 2 to 10 minutes. The uterus, now empty of the

baby, contracts, shearing off the placenta which is
then delivered through the cervix.

Third stage
Placenta may deliver Spontaneously, but often requires

curretage of walls of uterus to assure no retained
fragments remain. Estimated time: 2 to 10 minutes.
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HANOVER, N.H. birth abortion is much more mislead-

he debate in Congress ing. At first, #bortion-rights activists

about the 1 this e hardly ever

known as partial-birth  took place. When pressed for figures,

abortion reveals deep several up

national uneasiness With 500 a year, but later investiga.

about abortion 23 that in New Jersey

years after the Supreme Court legal-  2lone 1,500 parti abortions are

1zed 1t. As usual, each side fn the  Periormed each year. , the

debate shades the and dis- annual figure is much higher

torts the facts. But in this case, ftis e Primary reason this
the abortion-rights advocates who P ure — that it is often )

seem inflexible and rigid. 10 save the mother's life —

The Senate is o vote " i52 false claim, " manypeople,m

today on whether to join the House in
overriding President Clinton’s veto
of a bill last April banning partial-
birth abortion, In this procedure, a
doctor pulls out the baby's feet first,
until the baby’s head is lodged in the
birth canal. Then, the doctor forces
Scissors through the base of the
baby's skull, suctions out the brain,
and crushes the skull to make ex.
traction easier. Even some pro-
choice advocates wince at this, as
when Senator Daniel Patrick Moyni-
han termed it “‘close to infanticide.”

The anti-abortion forces often im-
Ply that this procedure is usually

——

Pro-choicers twist
the medical facts.

performed late in the third trimester
on fully developed babies. Actually,
most partial-birth abortions are per-
formed late in the second trimester,
around 26 weeks. Some of these
would be viable babies.

tosavememenfmgmother.lndlhe

Procedure’s impact on a woman's -

cervix can put future pregnancies at
risk. Recent reports have concluded
that a majority of partiak-birth abor-
tions are elective, involving a healthy
Woman and normal fetus.

I'll admit to a personal bias: In my
30 years as a pediatric surgeon, [
opermedunnewbnmsustinylssome
of these aborted babies, and we cor-
rected congenital defects 50
could live long and productive lives.

In their strident effort to Pprotect
partial-birth abortion, the pro-choice
people remind me of the gun lobby.
The gun lobby is so afraid of any
effort to limit any guns that it op-
posesevenlbanonnssnuhweapons.
though most gun owners think such a
ban is justified.

In the same way, the pro-abortion
people are 5o afraid of any limit on
abortion that they have twisted the
truth to protect Ppartial-birth abor-
tion, even though many pro-choice
Americans find it reasonable to ban
the €. Neither AK47's nor

But the mation

conducted by the advocates of partial- -

Partial-birth abortions have a place
in civil society,

September 26, 1996, A27

d Partial-Birth
bortion?

Both sides in the controversy need
to straighten out their stance. The
pro-life forces have done ulu_e to help

ed , even
though that is why mest abortions
are performed. They have aiso done
little to provide for pregnant women

On the other side, the Ppro-choice
forces talk about medical necessity
and under-represent abortion’s prev.
: each year about 1.5 million
have

i

C. Everett Koop was Surgeon Gen-
eral from 1981 to 1989, -



124

THE WALL STREET JOURNAL THURSDAY, SEPTEMBER 19, 1996

P. A2Z

Partial-Birth Abortion Is Bad Medicine

By NANCY ROMER, PAMELA SurTH,
CurTis R. Cook aND JosePH L. DeCoox

The House of Representatives will vote
in the next few days on whether to override
President Clinton’s veto of the Partial Birth
Abortion Ban Act. The debate on the sub-
Ject has been noisy and rancorous. You've
heard from the activists. You've heard
from the politicians. Now may we speak?

We are the physicians who, on a daily
basis, treat pregnant women and their ba-
bies. And we can no longer remain silent
while abortion activists, the media and
even the president of the United States
continue to repeat false medical claims
about partial-birth abortion, The appalling
lack of medical credibility on’the side of
those defending this procedyre Itas forced
us—for the first time in our professional
careers—to leave the sidelines in order to
provide some sorely needed facts in a de-
bate that has been dominated by anecdote,
emotion and media stunts.

Since the debate on this issue began,
thosé whose eep all
wwy_ﬂéxe‘“’
. ncy, for any reason-have waged
“hat cai Gnly be AT an arehestated
Wﬂﬁ@%-

First the Nafional Abortion Federation
and other pro-abortion groups claimed the
procedure didn't exist. When a paper writ-
ten by the doctor whe invented the proce-
dure was produced, abortion proponents
changed their story, claiming the proce-
dure was only done when a women's life
was in danger. Then the same doctor, the

. naton's main practitioner of the tech-

our pregnant patients who heard the
claims and were terrified that epidurals
during labor, or anesthesia during needed
surgeries, would kill their babies.
baseless _statement was

The lalest baseless statement was
‘made gxt President Clinton_himself when
he sal TS Wi ed for

birth abortions had ileﬂve% thel

partial- al ir
children_naturally,_ The womens_bodies
would have been “eviscerated™ or “ripped
to shreds” and they “could never have an-

other baby.
That claim Is totally and completely
false. Contrary to what abortion activists

“would fiave us believe, partial-birth abor-

tion is rever medic: rotect
a woman's health or her fertility. In fact,

true: The procedure can
P@M&!&M&% feat to
both the pregnant woman's heéalth and Ner
ertility. 1t seems _to have escaped any-
one’s attention that one of the five women
who g%md at Mr. Clinton’s veto cere-
mony had Tive miscarriages after her par-
tial-h%ﬁ abortion.

Consider the dangers inherent in par-
tial-birth abortion, which usually occurs
after the fifth month of pregnancy. A
woman's cervix is forcibly dilated over
several days, which risks creati “in-

ix," ing cause of

veries. It is also an invita-
tion to infection, a major cause of infertil-
ity. The abortionist then reaches into the
womb to pull a child feet first out of the
mother (internal podalic version), but
leaves the head inside. Under normal cir-

nique, was caught—on tape—admi
that 80% of his partial-birth abortions were
“purely elective.”

Then there was the anesthesia myth.
The American public was told that it
wasn't the abortion that killed the baby,
but the anesthesta administered to the
mother before the procedure. This claim
was Immediately and thoroughly de-
fnounced by the American Society of Anes-
thestologists, which called the claim “en-
tirely Inaccurate.” Yet Planned Parent-
hood and its allies continued to spread the
myth, causing needless concern among

cumstances, physicians avoid breech
births wh ble; in this case, the
doctor intentionally causes one—and risks
tearing the uterus In the process. He then
forces scissors through the base of the
baby’s slmlli;t:hlch remains lodged just
within the birth canal. This is a ially
“blind" procedure, done by ru]?g%’dl-
rect sdgsor THjury to the uterus and lacer-
ation of the cervix or lower uterine seg-
ment, resulting in immediate and massive
bleeding and the threat of shock or even
death to the mother.

None of this risk Is ever necessary for
any reason. We and many other doctors

across the U.S. regularly treat women
whose unboru children suffer the same
conditions as those cited by the women
who appeared at Mr. Clinton’s veto cere-
mony. Never is the partial-birth procedure
necessary. Not for hydrocephaly (exces-
sive cerebrospimal fluid in the head), not
for polyhydramnios (an excess of amniotic
fluid collecting in the women) and not for
trisomy (genetic abnormalities character-
ized by an extra chromosome). Some-
times, as in the case of hydrocephaly, it is
first necessary to drain some of the fluid
from the baby’s head. And in some cases,
when vaginal delivery is not possible, a
doctor performs a Caesarean section. But
in no case is it necessary to partially de-
1i¥€T _an_in hd

How telling it is that although Mr. Clin-
ton met with women who claimed to have
needed partial-birth abortions on account
of these conditions, he has flat-out refused
10 meet with women who delivered babies
with these same conditions, with no dam-
age whatsoever to their health or future
fertility!

Former Surgeon General C. Everett
Koop was recently asked whether he'd
ever operated on children who had any of
the disabilities described in this debate.
Indeed he had. In fact, one of his pa-
tients—"“with 8 huge omphalocele (a sac
containing the baby's organs] much big-
ger than her head” —went on to become the
head nurse in his intensive care unit many
years later.

Mr. Koop's reaction to the president’s
veto? “I believe that Mr. Clinton was mis-
led by his medical advisers on what is fact
and what is fiction” on the matter, he said.
Such a procedure, he added, cannot truth-
fully be called medically necessary for ei-
ther the mother or—he scarcely need point
out—for the baby.

Considering these medical realitles,
one can only conclude that the women who
thought they underwent partial-birth abor-
tions for “medical™ reasons were tragi-
cally misled. And those who purport to
speak for women don't seem to care.

So whom are you going to belleve? The
activist-extremists who refuse to allow a
little truth to get in the way of their
agenda? The politiclans who benefit from
the activists’ political action committees?
Or doctors who have the facts?

is clinical professor of ob-

stetrics and gynecology at Wright State
University and chairman of obstetrics and
gynecology at Miami Valley Hospital in
Ohio. Dr, Smith is director of medical ed-
ucation in the department of obstetrics
and gynecology at CRicago’s MY, Simai
Medical Center, Dr. Cook is a specialist in
maternal fetal medicine at Butterworth
Hospital, Michigan State College of Human
Medicine. Dr. DeCook is a fellow of the
American College of Obstetricians and Gy-
ists. The authors are founding
members of the Physicians® Ad Hoc Cogli-
tion for Truth, which now has more than

members.
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FOR IMMEDIATE RELEASE
September 16, 1998

CONTACT: Gene Tarne/Michelle Powers
703-684-8352

WHY NOT PERINATAL HOSPICE?
Partial-Birth abortion for fetal lies is not medicall; ry

and can put women’s mental health at risk

A recent article in Jssues in Law and Medicine by PHACT members Byron Calhoun, M.D.,
James Reitman, M.D., and Nathan Hoeldtke, M.D. cites evidence that late-term abortion
upon a diagnosis of fetal anomalies, while performed under the guise of reducing emotional
suffering, actually threatens the best interests of the mother.

A consensus has emerged within the medical community that partial-birth abortion is never
medically necessary or indicated to protect the life, health or future fertility of the mother,
including in cases of fetal abnormalities. In fact, partial-birth abortion poses its own set of
risks to a woman’s health.

In their article Drs. Calhoun, Reitman and Hoeldtke cite studies that show abortion for
fetal-anomalies appears to put the mother’s mental well being at increased risk. These
studies show that:

. A disproportionate ber of the psychological complications which arise two
years after an abortion are related to abortions for fetal abnormalities;

. Psychological stress is significantly greater three months out for women who
borted disabled children bety 24 and 34 weeks than for those who delivered
such children after 34 weeks.

Perinatal hospice programs are an emerging form of care for women facing such tragically
sick children. They are an option to women considering recourse to partial-birth abortion.
Such programs coordinate the combined efforts of obstetricians, maternal-fetal medicine
physicians, neonatologists, anesthesia providers, labor and delivery nurses, neonatal and
intensive care nurses, chaplains/pastors, and social workers. Working together, they assist
these women to carry their children to term, offering them a far preferable way to cope with
their tragedy than condemning their child to a partial-birth abortion.

The physical health risks to women from partial-birth abortion have already been attested to
by doctors nationwide. An article in the current issue of the Journal of the American
Medical Society (JAMA), cites such health risks as “uterine rupture, abruption, amniotic
fluid embolus, and trauma to the uterus,” as well as “laceration of the uterus or cervix” that
could result in “severe bleeding and the threat of shock or even maternal death.” Dr.
‘Warren Hearn, a specialist in late-term abortion and author of the standard textbook on late
abortion procedures, has said of partial-birth abortion “You really can’t defend it...I would
dispute any statement that this is the safest procedure to use.”

PRIV
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CONTACT: Gene Tarne/Michelle Powers
703/684-8352

FOR IMMEDIATE RELEASE

THE CASE OF COREEN COSTELLO
Partial-birth abortion was not a medical necessity for the most
visible"personal case" proponent of procedure.

Coreen Costello is one of five women who appeared with President Clinton when he
vetoed the Partial-Birth Abortion Ban Act (4/10/96). She has probably been the most
active and the most visible of those women who have chosen to share with the public
the very tragic ci of their pr which, they say, made the partial-
birth abortion procedure their only medical option to protect their health and future
fertility.

But based on what Ms. Costello has publicly said so far, her abortion was not, in
fact, medically necessary.

In addition to appearing with the President at the veto ceremony, Ms. Costello has
twice recounted her story in testimony before both the House and Senate; the New
York Times published an op-ed by Ms. Costello based on this testimony; she was
featured in a full page ad in the Washington Post sponsored by several abortion
advocacy groups; and, most recently (7/29/96) she has recounted her story for a
"Dear Coll " letter being circulated to House bers by Rep. Peter Deutsch

(FL).

Unless she were to decide otherwise, Ms. Costello's full medical records remain, of
course, unavailable to the public, being a matter between her and her doctors.
However, Ms. Costello has voluntarily chosen to share significant parts of her very
tragic story with the general public and in very highly visible venues. Based on what
Ms. Costello has revealed of her medical history — of her own accord and for the
stated purpose of defeating the Partial-Birth Abortion Ban Act -- doctors with
PHACT can only conclude that Ms. Costello and others who have publicly
acknowledged undergoing this procedure "are honest women who were sadly
misinformed and whose decision to have a partial-birth abortion was based on a great
deal of misinformation” (Dr. Joseph DeCook, Ob/Gyn, PHACT Congressional
Briefing, 7/24/96). Ms. Costello's experience does not change the reality that a
partial birth abortion is never medically indicated -- in fact, there are available several
alternative, dard medical proced to treat women confronting unfortunate
situations like Ms. Costello had to face.

The following analysis is based on Ms. Costello's public statements regarding events
leading up to her abortion performed by the late Dr. James McMahon. This analysis
was done by Dr. Curtis Cook, a perinatologist with the Michigan State College of
Human Medicine and member of PHACT:
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"Ms. Costello’s child suffered from at least two conditions: ’polyhydramnios secondary to
abnormal fetal swallowing,’ and "hydrocephalus’. In the first, the child could not swallow the
amniotic fluid, and an excess of the fluid therefore collected in the mother’s uterus. The second
condition, hydrocephalus, is one that causes an excessive amount of fluid to accumulate in the
fetal head. Because of the swallowing defect, the child's lungs were not properly stimulated, and
an underdevelopment of the lungs would likely be the cause of death if abortion had not
intervened. The child had no significant chance of survival, but also would not likely die as soon
as the umbilical cord was cut.

The usual treatment for removing the large amount of fluid in the uterus is a procedure called
amniocentesis. The usual treatment for draining excess fluid from the fetal head is a procedure
called cephalocentesis. In both cases the excess fluid is drained by using a thin needle that can
be placed inside the womb through the abdomen (“transabdominally”—the preferred route) or
through the vagina (“transvaginally.”) The transvaginal approach however, as performed by Dr.
McMahon on Ms. Costello, puts the woman at an increased risk of infection because of the non-
sterile environment of he vagina. Dr. McMahon used this approach most likely because he had
no significant expertise in obstetrics and gynecology. In other words, he may not have been able
to do it well transabdominally — the standard method used by ob/gyns - because that takes a
degree of expertise he did not possess. After the fluid has been drained, and the head decreased
in size, labor would be induced and attempts made to deliver the child vaginally.

Ms. Costello's statement that she was unable to have a vaginal delivery, or, as she called it,
‘natural birth or an induced labor,’ is contradicted by the fact that she did indeed have a vaginal
delivery, conducted by Dr. McMahon. What Ms. Costello had was a breech vaginal delivery for
purposes of aborting the child, however, as opposed to a vaginal delivery intended to result in
a live birth. A cesarean section in this case would not be medically indicated — not because of
any inherent danger - but because the baby could be safely delivered vaginally.”

Given these medical realities, the partial-birth abortion procedure can in no way be considered
the dard, medically y or appropriate procedure appropriate to address the medical
complications desctibed by Ms. Costello or any of the other women who were tragically misled
into believing they had no other options.”

Fhkk kAR

The Physicians' Ad-hoc Coalition for Truth (PHACT), with over three hundred members
drawn from the medical community nationwide, exists to bring the medical facts to bear on
the public policy debate regarding partial birth abortions. Members of the coalition are
available to speak to public policy makers and the media. If you would like to speak with a
member of PHACT, please contact Gene Tame or Michelle Powers at 703-684-8352.

-
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September 23, 1996

Dear Member of Congress:

My name is Dr. Pamela E. Smith. Tama founding member of PHACT (Physicians' Ad-
hoc Coalition for Truth). This coalition of over three hundred medical providers
nationwide (which is open to everyone, irrespective of their political stance or
abortion) was specifically formed to educate the public, as well as those involved in
government, in regards to disseminating medical facts as they relate to the Partial-
Birth Abortion procedure.

In this regard, it has come to my attention that an individual (Ms. Vicki Stella, a
diabetic) who underwent this procedure, who is not medically trained, has appeared on
television and in Roll Call proclaiming that it was necessary for her to have this
particular form of abortion to enable her to bear children in the future. In response to
these claims I would invite you to note the following:

1. Although Ms. Stella proclaims this procedure was the only thing that
could be done to preserve her fertility, the fact of the matter is that the
standard of care that is used by medical personnel to terminate 2
pregnancy in jts later. stages does mot include partial-birth abortion.

Cesarean section, inducing labor with pitocin or protoglandins, or (if the
baby has excess fluid in the head as I believe was the case with Ms.
Stella) draining the fluid from the baby’s head to allow a normal delivery
are all techniques taught and used by obstetrical providers throughout
this country. These are techniques for which we have safety statistics in
regards to their impact on the health of both the woman and the child.

In contrast, there are no safety statistics on partial-birth abortion, no

fi of this technique in the national library of
and no long term studies published that prove it does not negatively
affect a woman's capability of fully carryi y to term

ng & preg
in the future. Ms. Stella may have been told this procedure was
necessary and safe, but she was sorely misinformed.

2. Diabetes is a chronic medical condition that tends to get worse over
time and that predisposes individuals to infections that can be harder to
treat. If Ms. Stella was advised to have an abortion most likely this was
secondary to the fact that her child was diagnosed with conditions that
were incompatible with life. The fact that Ms. Stella is a diabetic,
coupled with the fact that diabetics are prone to infection and the
partial-birth abortion procedure requires manipulating a normally
contaminated vagina over a course of three days (a technique that
invites infection) medically I would contend of all the abortion
techniques currently available to her this was the worse one that could
have been recommended for her. The others are quicker, cheaper and
;ir} not place a diabetic at such extreme risks for life-threatening
fections.

3. Partial-birth abortion is, in fact, a public health hazard in regards to
women's health in that one employs techniques that have been
demonstrated in the scientific literature to place women at increased
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risks for uterine rupture, infection, hemorrhage, inability to carry
pregnancies to term in the future and matemal death. Such risks have
even been acknowledged by abortion providers such as Dr. Warren
Hem.

4. Dr. C. Everett Koop, the former Surgeon General, recently stated in
the AMA News that he believes that people, including the President,
have been misled as to "fact and fiction" in regards to third trimester
pregnancy terminations. He said, and I quote, "in no way can I twist my
mind to see that the late term abortion described...is a medical necessity
for the mother...I am opposed to partial-birth abortions.” He later went
on to describe a baby that he operated on who had some of the
anomalies that babies of women who had partial-birth abortions had.
His particular patient, however, went on to become the head nurse in his
intensive care unit years later!

I realize that abortion continues to be an extremely divisive issue in our society.
However, when considering public policy on such a matter that indeed has medical
dimensions, it is of the utmost importance that decisions are based on facts as well as
emotions and feelings. Banning this dangerous technique will not infringe on a
woman's ability to obtain an abortion in the early stage of pregnancy or if a pregnancy
truly needs to be ended to preserve the life or health of the mother. What a ban will do
is insure that women will not have their lives jeopardized when they seek an abortion
procedure.

Thank you for your time a consideration.

Sincerely,

Pamela Smith, M.D: -
Director of Medical Educatio:
Department of Obstetrics and Gynecology
Mt. Sinai Medical Center, Chicago, IL
Member, Association of Professors of
Obstetrics and Gynecology.
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September 18, 1996

Deer Member of Congress:

We write 10 you as founding members of the Physicians' Ad-hoc Coalition for Truth
(PHACT), an organization of over three bundred members drawn from the medical
community nationwide .- most ob/gyns, perinatologist and pediatricians - concerned
and disturbed over the medical misinformation driving the partial-birth abortion debate.
As doctors, we cannot remember another issue of public policy so directly related to
the medical community that has been subject to such distortions and outright
falsehoods.

The most damaging piece of medical disinformation that seems to be driving this debate
is that the partial-birth abortion procedure may be necessary to protect the Jives, health
and future fertility of women. You have heard this claim most dramatically not from

. doctors, but from & handful of women who chose to have a partial-birth abortion when

their children were diagnosed with sorme form of fetal 2bnormality.

As physicians who specialize in the care of pregnant women and their children, we have
all treated women confronting the same tragic circumstances as the women who have
publicly shared their experiences to justify this abortion procedure. So as doctors
intimately familiar with such cases, let us be very clear: the partial-birth abortion
procedure, as described by Dr. Martin Haskell (the nation's leading practitioner of the
procedure) and defined in the Partial-Birth Abortion Ban Act, is never medically
indicated and can itself pose serious risks to the health and future fertility of women.

There are simply no cbstetrical situations encountered in this country which require a
pertially-delivered human fetus to be destroyed to preserve the life, health or future
fertility of the mother. Not for hydrocephaly (excessive cerebrospinal fluid in the
bead); not for polyhydramnios (an excess of amniotic fluid collecting it the woman);
and not for trisomy (genetic abnormalities characterized by an extra chromosome).

Our members eoncur with former Surgeon General C. Everett Koop's recent statemert
that "in no way can I twist my mind to sec that [partial-birth abortion} is 2 medical
"

‘William Stalter, M.D,
Clinical Amocisie Professor,
Oltatrics & Gyneoofogy
Wright State Uriversity, O

Benard Namhanson, M.D.
Viating Scholur

Cexttes for Clinica] &
Research Ethics

Vandarbilt University

1150 Sowh Washingion Street
Suits 230

Alexandriz, VA 22314
(703) 683.5004
Cormrremicetions Cannsal:
Gexit Taroe, Michelle Powers

ity for the mother.

As case in point would be that of Ms. Coreen Costello, who has appeared several times
before Congress to recount her personal experience in defense of this procedure . Her
unborn child suffered from at least two conditions: "polyhydramnios secondary to
abnornal fetal swallowing,” which causes amniotic fluid to collect in the uterus, and
"hydrocephalus", a condition that causes an excessive amount of fluid to accumulate in
the fetal head. .

The usual treatment for removing the large amount of fluid in the uterus is a procedure
called amniocentesis. The usual treatment for draining excess fluid from the fetal head
is a procedure called cephalocentesis. In both cases the excess fluid is drained by using
a thin needle that can be placed inside the womb through the abdomen
("“transabdominally”--the preferred route) or through the vagina ("transvaginally.") The
transvaginal approach however, as performed by Dr. McMzhon on Ms. Costello, puts
the woman at an increased risk of infection because of the non-sterile environment of
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the vagina. Dr. McMahon used this 2 proach most likely because he had no significant expertise
in obstetrics and gynecology. After the fluid has been drained, and, the head decreased in size,
labor would be induced and sttempts made to deliver the child vaginally. Given these medical
realities, the partial-birth sbortion procedure can in no way be considered the standard, medically
Niecessary or appropriate procedure appropriate to address the medical complications described by
Ms. Costello or any of the other women who were tragically misled into believing they had no
other options.

Indeed, the partial-birth abortion procedure itself can pose both an immediate and significant risk
to & woman's health and firture fertility. To take just one example, to forcibly dilate a woman's
cervix over the course of several days, as this procedure requires, risks creating an "incompetent
cervix," a leading cause of future premature deliveries. It seems to have escaped amyone's
attention that one of the five women who appeared at President Clinton's veto ceremony who had
a partial-birth abortion subsequently had five miscarriages. ]
The medical evidence is clear and argues overwhelmingly against the partial-birth abortion
procedure. Given the medical realities, a truly pro-woman vote would be to end the availability of
a procedure that is so potentially dangerous to women. The health status of women and children
in this country can only be enhanced by your unequivocal support of HR. 1833.

Thank you for your consideration.

Sincerely,

T lomeo M0 Czd (LCad N>

Nancy G. Romer, M.D. Curtis R. Cock, M.D.

FACOG Maternal Fetal Medicine

Clinical Professor Butterworth Hospital
Department of Obstetrics and Gynecology Michigan State College of Human

Wright State University, Medicine
Chairman, Dept. of Ob/Gyn .
Miami Valley Hospital, OH

feres

Pamela E. Smith, M.D.

Joseph L. DeCook, M.D.

Dirsector of Medical Education FACOG
Dept. of Obstetsics and Gynecology . Holland, MI
Mt. Sinai Medical Center

Chicago, IL;

Member, Association of Professors of Ob/Gyn
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What about the small minority of cases that do involve "serious
fetal deformity"?

It i true that some partial-birth abortions --  small minority -- involve babies who have grave disorders
that will result in death soon after birth. But these unfortunate members of the human family deserve
compassion and the best comfort-care that medical science can offer-- not a scissors in the back of the
head. In some such situations there are good medical reasons to deliver such a child early, after which
natural death will follow quickly. Dr. Harlan Giles, a professor of "high-risk" obstetrics and
perinatology at the Medical College of Pennsylvania, performs abortions by a variety of procedures up
until "viability.” However, in sworn testimony in the U.S. Federal District Court for the Southern
District of Ohio (Nov. 13, 1995), Prof. Giles said:

[After 23 weeks] I do not think there are any maternal conditions that I'm aware of that mandate
ending the pregnancy that also require that the fetus be dead or that the fetal life be terminated. In
my experience for 20 years, one can deliver these fetuses either vaginally, or by Cesarean section
for that matter, depending on the choice of the parents with informed consent. . . But there's no
reason these fetuses cannot be delivered intact vaginally after a miniature labor, if you will, and be
at least assessed at birth and given the benefit of the doubt. [transcript, page 240}

In a partial-birth abortion, the abortionist dilates a woman's cervix for three days, until it is open enough
to deliver the entire baby breech, except for the head. When American Medical News asked Dr. Martin
Haskell why he could not simply dilate the woman a little more and remove the baby without killing
him, Dr. Haskell responded:

The point here is you're attempting to do an abortion... not to see how do I manipulate the
situation so that I get a live birth instead. [American Medical News transcript]

Under closer examination, it becomes clear that in some cases, the primary reason for performing the
procedure is not concern that the baby will die in utero, but rather, that he/she will be born alive, either
with disorders incompatible with sustained life outside the womb, or with a non-lethal disability.
(Again, in Dr. McMahon's table of partial-birth abortions performed for "fetal indications,” the largest
category was for Down Syndrome.)

Viki Wilson, whose daughter Abigail died at the hands of Dr. McMahon at 38 weeks, said:
I knew that I could go ahead and carry the baby until full term, but knowing, you know, that this
was futile, you know, that she was going to die... I felt like I needed to be a little more in control
in terms of her life and my life, instead of just sort of leaving it up to nature, because look where
nature had gotten me up to this point. [NAF video transcript, page 4.]

Tammy Watts, whose baby was aborted by Dr. McMahon in the 7th month, said:

T had a choice. I could have carried this pregnancy to term, knowing everything that was wrong.
[Testimony before Senate Judiciary Committee, Nov. 17. 1995]

Claudia Crown Ades, who appeared with President Clinton at the April 10 veto, said:

My procedure was elective. That is considered an elective procedure, as were the procedures of
Coreen Costello and Tammy Watts and Mary Dorothy-Line and all the other women who were at

hitp://www.nrlc.org/abortion/pba/pbafact13.html 3/19/2003
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the White House yesterday. All of our procedures were considered elective. [Quotes from taped
appearance on WNTM, April 12, 1996]

In a letter opposing HR 1833, one of Dr. McMahon's colleagues at Cedar-Sinai Medical Center, Dr.
Jeffrey S. Greenspoon, wrote:

As a volunteer speaker to the National Spina Bifida Association of America and the Canadian
National Spina Bifida Organization, I am familiar with the burden of raising a significantly
handicapped child. . . . The burden of raising one or two abnormal children is realistically
unbearable. [Letter to Rep. Hyde, July 19, 1995]

next question | back to first page

http://www.nrlc.org/abortion/pba/pbafact13.html 3/19/2003
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Partial Birth Abortion # Standard Medical Practice
Apologists for procedure create confusion
with recognized medical practices where none exists

The following analysis was done by PHACT founding member Pamela Smith, M.D.:

There have also been numerous attempts by abortion
advocates to confuse a well recognized and utilized
obstetrical technique called cephalocentesis with partial
birth abortion. One such account was printed in the Chicago
Sun Times on Monday April 8, 1996 and was authored by Ms.
Mary-Dorothy Line. The most recent attempts have been made
by Ms. Collen Costello and has been reprinted and circulated
to members of Congress. The fact of the matter is, if the
accounts of Ms. Costello and Ms. Line are as they state
neither one of them had a partial birth abortion. The
differences between partial birth abortion and
cephalocentesis can be summarized as follows:

CEPHALOCENTESIS
1. A small bore
needle is used
to remove fluid

PARTIAL BIRTH ABORTION
1. A large bore needle is
used to remove brain tissue

2. The intent is

allow a normal

delivery by either

the vaginal or

C/S route. If the

baby survives the
procedure the intent

is never to kill him/her

2. The intent is to kill the
baby and avoid the "dreaded
complication” of a live birth

3. The baby may be
head or feet first
alive or dead

3. The baby is alive and is
intentionally pulled out

feet first by the practitioner
even if this means flipping
him/her around in the womb
This obstetrical maneuver

has known, serious, health
risk for the mother.

4. This procedure can
be found in standard
textbooks and has

known safety statistics

4. No reference of this
procedure in the medical
or abortion textbooks. No
safety statistics

5. Performed primarily
by obgyns who have
special training in
high risk pregnancies

5. Performed primarily by

two family practitioners who
only do abortions for a
living and have no training in
in high risk obstetrics

In both the cases of Ms., Costello and Ms,
state their babies were dead prior to extraction.

Line they
This fact



135

alone disqualifies their procedure as being classified as a
partial birth abortion in that the ban specifically states
that a living fetus is partially delivered with only the
head remaining inside when the suction catheter is inserted,
the brains removed, and the delivery taken to completion.

We might also add that the technique used to perform
the cephalocentesis on Ms. Costello, when reviewed by a
perinatologist, was questionable 1in regards to safety.
Removing the fluid by passing a rhin needle through the
mother's abdomen is safer than doing this through the vagina
which normally is inhabited by bacteria. But of course, the
person performing the procedure had no training in high risk
obstetrics and perhaps was unaware of this factor.

In summary, there are absolutely no obstetrical
situations in this country which require this abortion
technique. The cases of Ms. Costello and Ms. Line are not
examples of partial birth abortions and even if these
individuals, for whatever reasons, had decided to terminate
their pregnancies there are too many other quicker, safer
and relisble means to do so. Partial birth abortion is a
public health hazard to women. The status of maternal and
child health in this country can only be improved by the

panning of this abortion technique.
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NANCY G. ROMER, M.D.

1126 South Main Street
Dayton, Ohio 45409
Telephones 222-0297
Douglas Johnson
National Right to Life
May 28, 1996
Dear Mr. Johnson, “4 -

S

This is in reference to our conversation in regards to the 60 Minutes program on
late term abortions. Lisa Binns of 60 Minutes called me on Friday April 26 and
we spoke for approximately 45 minytes. | made several points in regard to ate
term abortions: '

1. A handicapped fetus is not a threat to the mother's life. Ms. Binns
suggested that a fetus with anencephaly has a higher risk of intrauterine death
and this presents a risk to the mother. | told her that intrauterine fetal death
under any circumstances is not a medical emergency and can be treated in a
few days. Once the fetus dies partial birth abortion ban does not apply.

2. If a mother has a serious medical condition what is required is
separation of the fetus from the mother not fotal death. This can be
accomplished in severai ways, either through induction of labor or cesarean
section. ’

3. There are safe alternatives to partial birth abortion. | FAXed her a
copy of Dr. Warren Hearn's article where he described his method of secand
trimester terminations. He injects the fetal heart with digoxin on day two to allow
fetal death. On day three he documents fata) death and again now that the fetus
is dead the law no longer applies. ! can fax this article to you if you do not have
it.

Vihile | was out of the country May 1-10 Ms. Binns called to speak to me. |
returned her call on May 14. She said she had a quick question. "Do you
personally know of any physicians who would electively terminate a healthy fetus
in a healthy mother past viability.” | answered yes that | personally had a patient
" that Dr. Haskell had done an abortion on at 26 weeks. She argued that was not
really.viable and we debated viability. She then asked "Do you personally know
of any physician who terminated a healthy fetus in a healthy mother at term?" |
said Dr. McMahon had reported terminating babies with cleft lip and cleft palate.
She suggested these were not healthy. | said they were not PERFECT but
arguably healthy. Then I said " So what your asking is do ! personally know of
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any physician who has terminated a PERFECT baby in a PERFECT mother at
term? The answer is na."

| hope this i8 of some help to you and apologize for taking so long to respond. if |
can be of further help or answer any questions please don't hesitate to call.

Sincerely,

7 >

Nancy G. Romer, M.D.
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FOR IMMEDIATE RELEASE ~ CONTACT: Gene Tarne/Michelle Powers
703-684-8352

ACOG: MEDICALLY SOUND OR POLITICALLY CORRECT?

"An intact D&X (sic), however, may be the best or most appropriate
procedure in a particular circumstance to save the life or preserve
the health of a woman..."

--- Statement of Policy, American College of

Obstetricians and Gynecologists (ACOG), 1/12/97

"On what possible basis does ACOG make this rather astounding assertion? To our
knowledge, there are no published peer-reviewed safety data regarding the procedure
in question. It is not taught as a formally recognized medical procedure. We can
think of no data that could possibly support such an assertion...your claim that a
totally unrecognized, non-standard procedure, for which no peer-reviewed data exist,
can nonetheless be the safest and most appropriate in certain situations, simply defies
understanding. If ACOG is truly committed to standing by this claim, then it would
appear to be violating its own standards by recommending the use of a procedure for
which no peer reviewed studies or safety data exist.”

--- Denis Cavanaugh, M.D. (FL); Curtis Cook, M.D. (MI); Don

Gambrell, M.D. (GA); Joseph DeCook, M.D. (MI); Pamela Smith

M.D. (IL); Hans Geisler, M.D. (IN); Nancy Romer, M.D. (OH);

William Stalter,M.D. (OH); Stephen H. Cruikshank, M.D. (OH), on

behalf of the more than 450 members of PHACT.

"I am appalled at the lack of intellectual honesty displayed by the ACOG executive
board in releasing this statement. To endorse a procedure that has not shown peer
review journal efficacy, clearly lacks intellectual honesty...In view of the fact that
most 'intact D&X's" are done for social convenience, the risks of the mother and
benefit of the procedure must be greatly questioned ...To endorse it without this study,
has the flavor of one pursuing a political agenda as opposed to being an honest
advocate for health care of the female patient."

-~- John G. Hartmann, M.D. (Michigan)

...[T]his statement from ACOG has been released with little or no input from the
membership at large... There is absolutely no scientific medical evidence to support
their position and it is interesting to note that they do not give any grounds or reasons
for their position. As a Board Eligible/Certified Obstetrician Gynecologist for the last
ten years, I can tell you with great assurance that there is no medical reason to ever
perform this procedure and that it is never of any physical health benefit to the
mother....Please know that this statement does not represent the feelings of the
majority of Obstetricians/Gynecologists in this country, who are by-and-large
opposed to this brutal and inhumane procedure.”

--- Jeffrey A Keenan, M.D. (Tennessee)
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"I am a former abortion provider and I would like to take issue with the 'Statement' for a number of
reasons...], too, resent the intrusion of government into so many aspects of my personal and professional
life. However, one of our government's primary responsibilities is protection of her citizens. Purposeful
killing of a healthy infant who would be viable outside the womb should be called what it truly is --
infanticide or murder, and the legislature has every right to step in. Finally, I'm sure there are many
ACOG members who join me in reminding you that your stand on this issue, published as an official
policy statement, does not reflect the views of many, if not most, ACOG members. However, the
perception of the general public is that you speak for all of us. Please recognize that you have a
responsibility to all members of ACOG if not to stay neutral in sensitive areas such as this, to at least
issue a disclaimer on such a that the opinions of the ACOG Executive Committee do not
reflect those of its members."

--- Steven Hammond, M.D. (Tennessee)

"I have been a member of the American College of Ob Gyn since 1987. I am appalled by the politically
motivated, medically unsound statement that the Executive Committee is attempting to pass off as
representative of the feelings of the membership at large. Please do not be misled by these
untruths...[The statement] is simply not true. This procedure is never the best or most appropriate
procedure. There are always other options which would achieve the same goal for the patient and the
doctor without resorting to a procedure in which the babies brains are sucked out of its head just
moments before birth. The ACOG Statement does not attempt to justify its statement because no such
justification exists...Please do not accept [ACOG's] biased misrepresentations as truth... Your conscience
tells you this is wrong. Do not allow a professional organization lead you to a different conclusion with
lies and misrepresentations of the truth.”

--- Stephen R. Belton, M.D. (California)

"The American College of OB/GYN issued a policy statement dated January 12, 1997 with which I
strongly disagree...The leadership of our national organization exceeded their authority and violated
member trust when they issued this statement. I agree that it is a dangerous precedent to allow Congress
to legislate for or against medical procedures, but partial-birth abortion is not a medical procedure that a
morally responsible nation can allow to continue...Partial birth abortion is both a dangerous and
unnecessary procedure.

--- J. Peter Forney, M.D. (Texas)

To intimate that this procedure is done with any degree of frequency to “save the life and conserve the
health of 2 woman” is the epitomy of hypocrisy... When medicine, and in particular, our specialty, can
police itself no better than this, then unfortunately, relief must be sought through legislative efforts to
curb this travesty.”

--- James M. Anderson, M.D. (California)

NOTE: All of the doctors quoted above are Fellows of the American College of Obstetricians and
Gynecologists (FACOG) as well as members of PHACT.
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Yanuary 29, 1997

Fredric D. Frigoletio, Jr. M.D.
President of the Executive Boand -
American College of Obstetricians and Gynecologists

Dear Dr. Fﬁsoiut:o:

We wriite 10 you an behalf of the hindrads of d 4 de who are b
of the Physicians' Ad hoc Coalition for Truth . PHACT was formed to
address expertly one issuc: partial-birth abortion. While the costition inchides
physicians from all medical specialties, the vast majority of its members are
obstetricians and gymecologists. Of these, a sizeable muuber arc also Fellows of
the American College of Obstefricians and Gynecologists (ACOG),

With this in mind, we are writing to.express our surprise and concem over & recent.
statoment issued by ACOG, dated January 12, 1997, on the subject of partial~
birth sbartion. Surprise, because those of vs who are fellows were never informed
that ACOG wek even investigatiog this subject, with the goal of issuing a public
staterment, presumably ol behalf of us and the others within ACOG's membership.
And concern, becausc the statemént that was issued, by endorsing a practice for
whl;l:r po recognized research date exist, would seem to be violating ACOG's own
standards.

Let us address the latter concern —— content ~— first.

The staterment cotrect]y notes st the cutset that the procedure in guestion is not
recognized in the medical literature. The same, it should be noted, can be sstd of
the name you have chosen to call it — "Intact Dilatation and Extraction,” or
"Intact D&X" —- and all the other names prop of this dure have
concocted for it. We bave closely followed the issuc of partial-birth abortion —
again, it is the only issue PHACT addresscs — and the tzom Intact Dilatation and
Extraction Is now (o us and would appear to be uniqus to you. The lale Dr. James

Wiliiam Stalier, M.,
Climice] Apeocists Penfioacr,

1159 Seuth Washington Stroet
Sulie 220

Alexandria V4 77310

(703} 6X3.5004

Communictions Commeal!
Gene Turw, Michells Powey

hon, until his death a leading provider of partisl-birth sbortions, called them
“Intact Dilation and Evacuation (Intaet D&E)" while another provider, Dr. Martin
Haskell of Ohio, calls them “Dilation and Extraction (D&X)." Planned Pazenthood,
for exampls, calls them D&YX abortions, while the National Abortion Federation
prefers Intact D&F, 80 there s no agrecent, even amo oponents of this
procedure, as to what to call it. Indeed, in its January, 1996 newsletter, ACOG
then referred to it as "intac dialation (sic) end fon." Your new coinag
waonld seem to be a combination of these various "names" floating about, but to
what end is not clear. What Is clear is that none of these terus, including your
;hmb"mm D&X" ean be found in any of the stapdard medical textbooks or

tabages. :
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It ic wrong 10 say, as your statement does, that descriptions, at least the description in Jast
year's Partial-Birth Abortion Ban Act, are "vaguc” and "could be interpreted to include
cloments of many recognized" medical fechniques. The description in the federl legislation
is very precise as to what js being proscribed and is based on Dr. Haskell's own descriptions.
Morvover, the legislation is so worded as to clearly distinguish the procedure being banned
from recognized obstetric techniques, and recognized abotion techniques, tuch as

which would be unaffected by the proposed ba.

By faz, however, the most disturbing part of ACDG's statement is the asserviont that "An iptact
D&X, however, may be the best or most appropriate procedure in a particular circumstance to
save the life ar preserve the health of the mother.”

On what possible basis does ACOG make this rather astoutiding assertion?

Many of our maembers bold teaching pasitions or head departments of obsterics and
gynecology or perinatology at universities and medical centets. To our knowledge there are
ro published poer—reviewed safety data regarding the procedure in question. It is not taught
as a formally recogrized medi¢al procedure, We can think of no data that could possibly
support such an assertion, 1f ACOG of its "select panel” has such data, we would, as teachers
and practicing ob/gyne, cemainly like 1o review i

The best that your statement does to back this claim is the very vague assertion that "other
data show that second trimester transvaginal instrumental abortion ie a safe procedure.” While
this may be truc, it is, as surely you must be aware, totally beside the point. Such data may
exist regarding, e.g., sacond trimester D&E abortion, but this is itrelevant to the fact that no
similar data, at least to our knowledge, axists with respect to partial-birth abortion (or, as you
prefer, "intact D&X" or whatever othet medical-gounding coinage supparters of this
procedure may usc). To include such an assertion that can only refer to second trimester
abartion procedures other than partial-birth is deceptive and misleading at best.

AQOG clearly recogrnizes that in no eircumstances is partisl-birth abortion the ogly option for
women. In other wonds, ACOG agreey that there are other, medically recognized, and
standard procedures available to women other then partial-birth abortion. Given ACOG's
acseptance of this medical fact, your claim thar a totally unrecognizad, non-standard
procedure, for which no pegr-reviewed data exist, can nonetheless be the safest and most
appropriate in certain sitvations, simply defies understanding,

H ACOG is truly commitied to standing by this claim, then it would appear to be violating its
own standards by recommending the uss of a procedure for which no peer-reviewed studjes
or safery data exist.

In contrast, our rescarch of the subject leads us to canclude that there ate po obstetrical
situations that would necsssitate or aven favor the medically unrecognized pattial~birth
abortion procedure as the safest or most appropriate option. Indeed, we have concerns that
this procedure may itsslf pose serious health risks for women.
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Ordinarily, we would agree that the intarvention of legislative bodics into medical decigion
making Is usually inappropsiate. However, when the medical decision making itself ik
inapproprate, and may be putting women at risk by subjecting them t0 madically
unrecogplzed es, then the iftiervention of a legislative body, such as the US,
Congress, may be the cnly way fo protect mechers and {nfants threatened by the partial-birth
ahortion procedure.

1o addition 1o these concerms vver the content of the statement, we are aiso concerned g5 10
the procedure by which it came to be lssued.

As mentiomed, ths vast majority of PHACT members are specialists and sub-specialists (i.e.
pesinatologists) in obstetrics and gynecology, apd many of these a7e also fellows of ACOG.
After them, our membership consists 1argely of family practitioncrs and pediatricians. Former

on Genersl C. Everctt Koop, perhaps the nation's leading pediatric surgeon, has been
associared with PHACT and his public statements oo partial-birth abortion are in agresment
with PHACT. Our membership is epen to any doctor, regardicss of his or her political views
on the larger question of abortion rights, precisely because our focus is suicily on the medical
realitics that relate to this procedure. (In fact, doctors who are pro~chaice have publicly
stated their opposition, on medical grounds, to the use of this abortion method).

We cannot recall receiving any notification whatscever that the American College of
Obstetricians and Gynecologists was oven reviewing the jssue of partia)-birth abortion toward
the end of izsuing a Statement of policy. We capnot recall ever being informed that ACOG
was going to copvene a "select pansl” to accoruplish this. We find it unusual that PHACT, a
coslition of doctors formed for no other reason than to investigate medical claims made about
partial-birth sbortion, was not invited to participete In these deliberstions. Those of us who
are fellows of ACOG were kept completely in the dack a8 to what ACOG's leadership was
doing in regard to this issus.

In tuth, this statement is the product of a panel — whose memibership ACOG has not made
public —~ thst was working behind closed doors and with no real participation from ACOG's
membership itself. In crafting this statement, ACOG simply ignored jts own mombers. There
{s the danger that in issuing this statement, ACOG is giving the larger public the impression
that the stziement somehow represents the thinking of its members on this mibject. It does
got. ACOG members hed no knowledge of this statement unt] it was {ssued as a fait
accompli.

In conclusion, this statempent clsarly does xof represent 2 CONSENSUs 2MONE the pation's
obstetricians and gynecologists 2s 10 the safety or appropriatesicss, under any circumstances,
of the partial-birth ebortisn method. We ask you to provide the medical data, research and
all othes relevant materials which could possibly bave led to such an sssertion. We ask that
you also make availablc the pames of thasc on the select panel who argived at such a
conclusion. We would aleo ask that the leadership of ACOG officially withdraw this
statement uatil the matter at issuc - partfal-birth abortion — has been subject to a thorough
and open discussion among the rembérs of ACOG and those doctors in related specialties
who have significant kmowledlge rogarding this jssue. We look forwarsd to your response.

Sincerely:
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s Cavanagh, M.D. Curtls Cook, M.D.
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February €, 1997
'uuuun“'i
Denu Cavanagh, MD Curis Cook, MD :

" University of South Florida Miuternal-Fetal Medicine
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‘\
Deer Fellows:
Thank you t‘orwntm;to me regarding ACOG™s Imsct D & X ssternent. | appreciate
liearing the views of our fellows, Differctices with regard to the subsance of what ACOG
states in any document can eqcur. Xmlhuyuuhw-dlﬁumwthourlmmm,
but it remaing ACOG’s statemnent.

THE AMERICAN eau.mn U’ OPSTRETIICIANE AMD GYNECOL

(]
4TI ATDTWT €W WARETNETAM R/ aanta Tiee
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1 am concerned about your allegations about being excluded from the ACOG process.
You specifically cite the [ack of consultation in the development of this swement T am
unclear 83 to whether you are ssserting this a3 individus] merbers of the College or on
behalf of PHACT, so I will respord to sach  With regard to PHACT as an organizazion, I
am persomally unaware of any attempt by PHACT prior to this letter ©© commmicate with
the College on the issue of Intact D and X, If T am in emor and there have boen other

communications, T would apprecigte receiving copies of such communications. Howevsr,.

I do have some zwareness of your orgsnization through informetion provided bg;‘
Congressional sourcas.

The views of individual fellows ara critical to me and to ACOG. I welcome you fo write
or call at any time to share your views. On ths other hang, in developing policy ACOG

relies upon selected groups -~ committees, task forees, ex. — provide hoth medical snd:

* policy expatise. Ultimately, the Bosrd sdopts poficy. The Board is compased of the
alected representatives of the College; these members act on Fallows’ behalf :

" 1n the case of the “Iatact D & X” stotement, the Board, st my request, formally agreed at
one of its mestings that 1. could appoint & task farce o look into this s, Since that
time, T made it & specific point ta inform attendees 2t ACOG Diserier moatings and other
Colloge fonims at which I spoke of the work of the task ferce, Members of the public did
- in fagt contact ACOG about the task force during this period. Upon completion of the
sk force’s work, the Board reviewed its recommended statementt and amended and
 approved it at ita January 1997 meeting. The statement was unanimously approved.

As gtated previously, 1 belicve the pracess for the development of this statemem was.a
sound one and I, and the ACOG Board, stand firmly hahind ACOG’s policy. Clearly, our
. organizarians do not sgree on the content of the statement. I hope that we can respect
_ those differstices. Lo

Rezpectfully Yours,

. American College of Obstatricians andGypeeslogins

v
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American Medical Association

Physicians dedicated to the health of Ametica.

AMA Board of Trustees FACT SHEET on HR 1122

1. Why did AMA support HR 11227

AMA supported HR 1122 because, in the Board’s view, “partial birth abortion” or intact
D&X is ethically wrong, and it could not otherwise be restricted. Leaders of the profession,
like former Surgeon General C. Everett Koop and medical ethicist Edmund Pellegrino
oppose use of the procedure, as do most physicians and most members of the public,

In addition, AMA’s expert panel, which included an ACOG rep ive, could not
find “any” identificd circumstance where it was “the only appropriate altemative.”

Finally, by giving its support in exchange for changes in the legislation, AMA was able
to substantially improve the Federal law and the law in the many states which ate using, and
passing, the Federal model.

2. Why is Intact D&X ethically wrong? How is it different from other destructive
abortion procedures?

The procedure is ethically different from other destructive abortion techniques because
the fetus, normally twenty weeks or longer in gestation, is killed oufside of the womb. The
“partial birth” gives the fetus an autonomy which separates it from the right of the woman to
choose treatments for her own body.

3. Does the Board endorse criminalization of “medical practice” by supporting HR
11227

In the Board’s view, Intact D&X is not an accepted “medical practice,” so the answer is
no. There is no consensus among obstetricians about its use, and the Board’s expert

ific report d zgamst its use. It has never been subject to even a minimal
amount of the normal medical p develop It is not in the medxcal text books.
The AMA policy opposing the criminalization of medical ice is aimed primarily at

preventmg the prosecution (as recently occurred in New York) of physicians who bave made
serious, unintentiopal errors. In contrast, society has a long tradition of legislating, and
criminalizing, certain abortion procedures, e.g., elective third trimester abortions. The
profession has, in gencnll not opposed thosc efforts and the profession has supported
criminal restrictions on improg proced such as female genital mutilation.

150 Years of Caying for the Country

1847+ 1997
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4. What changes were made in HR 1122?

The amendments obtained by the AMA were substantial and they were the maximum
changes that could be obtained. Without the changes:

(a) aphysician doing an Intact D&X because he or she believes there may be a risk to
the mother’s life would have to show that “no other procedure would [have] suffice[d]’
to protect the mother, a difficult burden under any circumstance. The AMA changes
entirely deleted the “no other procedure would suffice” requirement. When a woman is
dangered by her preg y, her physician retains the discretion to choose this

4.

pr over other p d that might also be available.

(b) a physician would not have had the right to halt any prosecution in order to obtain
review by an independent medical practice board of the appropriateness of the
physician’s conduct. Thatsight is now guarantced by AMA’s changes.

(c) aphysician intending to do a delivery who d emergency cir

that in his or her judgment required use of the procedure would have been subject to the
law. He or she now has complete discretion to do whatever is necessary for the life or
health of the woman without any concern for the statute. It does not apply.

(d) a physician doing certain otker kinds of abortion procedures wmight have been
concerned about the legislation. It is clear beyond question as a result of AMA’s
changes that the legislation covers only Intact D&X.

5. Can the legislation be read as covering other abortion technigues?

The “partial birth abortion™ legislation is by its very name aimed exclusively at a
procedure by which a “living fetus” is “intentionally and deliberately” given “partial birth”
and “delivered” “for the purpose of” killing it. There is no other abortion procedure which
could be confused with that description.

Throughout the debate over the bill in Congress, and in the press, only the procedure
known as Intact D&X was described as being covered by the bill. Any extension of the bill
would be patently itutional. Notwithstanding ACOG’s objection to the use of non
“medical” terms, ACOG has conceded that the sponsors’ intent is clear and limited:
“However, based on legislative testimony, ACOG believes the intent of the Federal ban is to
criminalize an abortion technique . . . which some practitioners have termed Intact Dilatation
and Extraction (Intact D&X).” ACOG Factsheet, April 14, 1997 (cmphasis added).

June 1997
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American Medical Association

Prosxians dediczied (o the health of America

P, Jahn Sewnrd, MN 515 North Scate Strent 312 464-5000

Executive Yios President Chicago. lllinois 60610 312 464 4184 Fax
May 19, 1997

The llonorablc Rick Santorum
Unitwd States Senate

120 Russell Senate Office Bidg.
Washingion, DC 20510

Dear Senater Santorum:

The American Medical Association (AMA) Is Writing to support HR 1122, “The
‘Partial-Birth Abortion Ban Act of 1997,” as amended. Although our geueral policy i us
to oppase legisiation criminalizing medical practice or prucedure, e AMA has
supported such legisiation where the precedure was harruwly defined and not medically
indicated. HR 1172 naw meets both those 1ests. )

Onr support of this leglslation Is bascd on three specific principles. Firet, the bill
would allow a legitimate exveptivn where the life of the mather was endangered,
thereby preserving the pliysician’s judgment to take any medically necessary steps o
seve the life of the muther. Sccond, the bill would clearly define the prohibited
procedure 50 thul it is clear on the face of the isgisiation what act is to be banned.
Finally. the bill would give any accuscd physician the right to have his or her conduct
reviewed by e Starc Medica! Doard before a criminal trial commenced. In this
manger. the bilt would provide a formal role for valuable medical peer determination in
any enforceinent proceeding.

The AMA belicves that with these changes, physicians will be on norice as o the exact
nature of the prohibited conduct, .

Thank you for the opporwnity to wark with you towards resmc(lng 2 procedure we alf
agree is not good medicine.

Sincerely,

AL

P. John Neward. MD

15 0 Years of Caring for the Comnery

1847« 1997



THE NEW YORK TIVMES

MAY 26,1997

149

AMA, SUPPORT

To the Editar:

You are wrong in your speculation
about the American Medical Associa-
tion’s support for the “partial-birth”
abortion legislation. You sre also
wrong sbout the bill (editorial, May
21). Our reasons for supporting the
bill are simple: the partial delivery of
a living fetus for the purpose of killing
it outside the wornb is ethically offen-
sive to most Americans and physi-
cians. Our panel could not find any
identified circumstance in which the
procedure was the only safe and ef-
fective abortion method. Finally, the
bill’s sponsors changed the bill for the
safaty of our patients so that no ac-
ceptad abortion technique is covered
and so that physicians have full dis-
cretion to uge even the partisl-birth
technique in the course of & delivery
in unforeseen circumstances.

The bill is not inconsistent with Roe
v. Wade, as you suggest. No procedure
nocessary to preserve the life or the
health of the woman will be denied -
it just won't be done in this particular
rare and inappropriate way.

We would hive prefeired for this
issue to be handled within the profes-
sion, and we attempted o build 3
consensus necessary to do that. But
dozens of sute legisiatures are con-

idering broader legislat deled
on the origine), flawed House bill.
The amendments ws obtained, while
not everything we wanted, will im-
prove the laws in those states.

DANIEL H. JOHNSON, JR. M.D.
Pregidant, American Medical Assn.
Chicago, May 22, 1997

TOTR. P.26
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American Medical Association
Physiciang dedicated to the haalth of Americs

S=====— Statement

AMA Supports HR 1122 As Amended

Statement artributable w: Nancy W. Dickey, MD
Chair

The American Medical Association Boerd of Trustees has derermined to suppart HR 1122
because it has now been significantly changed to substantially meet the criteria which the
Board established for any sbortion legislation. (The document containing that critesia, made
public and forwarded to our House of Delcgates early last week, is sttached )

Consistent with an expert repon requested by AMA’s House of Delegates last December and
also forwarded to the AMA House last wesk for consideration at its June meeting. HR 1122
now narrowly defincs the procedure to be restricted — a procedure for which AMAs expert
panc] could not find “any ideptified siruarion™ in which it was “the only appropriate
procedure to lnduce abortion” — and it broadens the cxceptions.

The changed language in the bill now: (a) makes it clear beyond any question that the
accepted sbortion procedure known as dilation and cvacuation (also referred w as “D&E™) is
not covered by the bill, (b) permits the procedure to save thie life of the mother without any
obligation to show that “po other. procedure would suffice,” and (c) does not restrict use of
the procedure for physicians intending a delivery at the outset, i.e., it can be done as
necessary in their best medical judgment.

In sddition, as also required by our legislative criteria lotter, a physician will be entitied to
stay any criminal proceeding in order to obtain expert review by the stare medical board of
any questioned conduct under the bill for usc et trial,

As amended, HR 1122 is now 2 bill which impacts only a particular and broadly disfevored ~
both by experts and the public — abortion procedure. It is a procedurs which is never the
only appropriate procedure and has no history in peer reviewed medical literature or in
sccepred medical practice development. The bill has no impactona weman's right to choose
an abortion consistent with Rpe v. Wade. Indecd, the procedure differs materially from other
abortion procedures which remein fully available in pan because it involves the partially
delivered body of the fetus which is cutside of the womb.

HR 1)22 is serving as a modet for many stare legisll.t;.lms and it is vitally hpomnttht the
improvements which have been made become & part of the broader legisiative process.

For more information, please contact: James Staccy 202/789-7419 110 verwnens Avomue, NW
Brenda Craiue 202/789-7a47 m DG 005
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Advocacy &
Communications

Letter to The New York Times
regarding AMA support of H.R. 1122

"Partial-Birth Abortion Ban Act of 1997"

The following letter from AMA Executive Vice President P. John Seward, MD was sent to The New
York Times:

May 30, 1997

Letters to the Editor
The New York Times
229 W. 437d Street
New York, NY 10036
Via Fax: 212-556-3622

Dear Editor:

There is no civility and very little truth in abortion politics. At the extreme ends of both
sides -- like the Frank Rich column about the AMA (Op. Ed. May 29, 1997) -- there is
only hysierical distortion designed to distract from the real issue.

The issue js not the AMA — which has been described by David Kessker as a "heto” of
the anti-tob ent and whose Medi policy was recently applauded in an
cditorial by this newspaper. The issue is whether the partial defivery of a living fetus for
the purpose of killing it outside of the womb ought to be severely restricted. We believe,
as a matter of ethical principle, it should rarely if ever be done. And although we also
believe physicians should have broad discretion. in medical matters, both this procedure
and assisted suicide (as well as female genital mutilation and lobotomies) can and should
be regulated if the profession won't do it. And since thete are safe, and indeed safer,
abortion alternatives, we supported the Santorum bill as amended.

AMA's congressional advocacy is detived exclusively from the profession’s values,
especially the patient-physician relationship. But we cannot control the timing of the
Congressional agenda. Our letters on abortion and Medicate -- both public documents --
went the same day because the Santorum bill ultimately came up the day that Congress
had asked everyone - doctors, hogpitals, hote health care providers, insurance
companies -- to deliver their views on Medi legislation. The Medjcare letter went to
125 Congressional leaders, including Democratic leaders. It is similar to dozens of Jetters
reccived on or about that same day from the other interested groups. Frank Rich could
not be more wrong,

If it js just the Republicans we are tiying to persuade we certainly would not have (a)
delivered one day later a letter to Senator Kennedy supporting his efforts to expand
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access to care for chi through an i d tobacco tax that the Republican
leadetship vig ty opposed, (b) stood one month earlier on the steps of the Capitol
with Henry Waxman, demnanding that Congress enact a lengthy anti-tobacco agenda, or
(c) detivered on May 21 a letter to Representatives Kildee and Stark supporting ERISA
reform which, the Republicans generally oppose, or engaged in countless other activities
that defy partisan identification.

Sincerely,

P. John Seward, MD

R 1122 As Amended

Retwrn 3o fist of general press releases

#* SEARCH @ Mcdical Science und Educidion @ AMA Catalogs &AM A Home
@ Membership ond Constitumay Gramps # Adv ocacy and Commenications 9%

® What's Now #Sctentific Joumols ond News @tinks 3o Other Medical Stex

Contents @ 1995 - 1997 Americon Medical Assocition. All vights raserved
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American Medical Association

Physiciars dadicated to e health of Americs

Statement

[

For Re;!ponse Only ~ October 21, 1999

“U.S. Senator Rick Santorum (R-PA) has reintroduced a bill that would ban imtact
dilatation and extraction. The American Medical Association (AMA) has previously
stated our opposition to this procedure. We have not changed. our position
regarding the use of this procedure.

“meAMAhmaskadSm.SantnrummmﬂoverhzuimiﬁlﬂancﬁonsﬁomhisbiH,bm
such a change has not been made. For this reason we do not support the bill.”
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Contact; Gene Tarne, Michelle Powers
703/684-8352

For Immediate Release
May 13, 1997

PARTIAL-BIRTH ABORTION: THE NAME GAME

*The author has coined the term Dilation and “The American College of Ob and
Extraction or D&X to distinguish it from Gynecologists (ACOG) believes the intent of such
dismemberment-type D&E's.” legislative proposals Is to prohibit a procedure
—Dr. Martin Haskell, “Dilation and Extraction in Late referred to as 'Intact Dilatation and Extraction'
Second Trimester Abortion," 8/13/82 (Intact D&X)."

“[Dr. Jsmes] McMahon has developed his own
method that he calls intrauterine cranial

Family F
Member, U.S. House of
Representatives (OK-2)

Nancy Romer, M.D.

Fellow, American College of
Obstetricians & Gynecologists
Clinical Professor, Ob/Gyn
Wright State University
Chairman, Dept. of Ob/Gyn,
Miami Valley Hospital, OH

Pamela Smith, M.D.
Director of Medical Education
t. of
Mt. Sinai Medical Center,
icago, IL

Member, Association of
Professors of Ob/Gyn

James Jones, M.D.
Professor/Chair, O
New York Medical College

Chair, Ob/Gyn
St. Vincent's Hospital &
Medical Center, NYC

Curtis R. Cook, M.D.
Matemal Fetal Medicine
Butterworth Hospitat
Michigan State College of
Human Medicine

Joseph L. DeCook, M.D.
Fellow, American College of
Obstetricians & Gynecologists

William Stalter, M.D.
Clinical Associate Professor,
Obstetrics &

- Los Arngeles Times Magazine, 1/7/90

“Only Dr. Haskell, James T. McMahon and a
handful of other doctors the D&X
procedure, which Dr. McMahon refers to as ‘intact
D&E"

-~ The American Medical News, 7/5/93

“Intact D&E (dilation and evacuation) is a medical
procedure that would be outlawed by H.R. 1833,
the so-called ‘Partial-Birth Abortion Ban' Act.”
—National Abortion Federation information sheet, 2/96

“The attempt to ban dilation and extraction (D&X),
a late abortion procedure that is used very rarely
and in the most tragic circumstances...”

~ Planned Parenthood information sheet, 3/21/96

~ ACOG Statement of Policy, 1112/87

*The U.S. House of Representatives and Senate
recently passed legisiation that would criminalize
intact dialation (sic) and evacuation, which the bill
dascribes as ‘partial-birth abortion.™

-~ Newsletier of the American College of Obstetricians
and Gynecologists (ACOG), 186

“Eleven states have enacted bans on the
procedure, know medically as ‘intact dilation and
evacuation.™

~ New York Times reporter Katharine Q. Seeyle, "As
Federal Ban Faces A Veto, States Outiaw Late
Abortion,” 5/5/97.

"...In anticipation of next week's vote on a
proposed ban on the procedure, known
as intact dilation and extraction or evacuation.”
— New York Times reporter Katharine Q. Seeyle,
*Democratic Leader Propases Measure to Limit

Abortion,” 5/8/97.

Supporters of the Partial-Birth Abortion Ban have been consistent in referring to the procedure by one tem alone:
Partial-Birth Abortion. Congress intends this term to be a legal one, not medical. On the other hand, advocates
for the continued use of partial-birth abortion have coined any number of names for the procedure, claiming each
new coinage is a proper medical term. As the above quotes show, they cannot agree even among themselves as
1o just what the “proper medical name” for the procedure is.

There is a reason for this: {here i medical name for partial-birth abortion, only medically sounding
ones. Whatalt these names share in common is that none of them can be found in any of the standard medical

I

Wright State University, OH

Denis Cavanagh, M.D.
Professor,

University of South Florida
College of Medicine, Tampa
FA(

200 Daingerfied Road
Suite 100

Alexandria, VA 22314
Ph: 703/ 684-8352
Fax: 703/684-5813

Communications Counsel:
Gene Tame, Michelle Powers

or datab Indeed, the procedure itself is not recognized by the medical community, nor is it taught
as a formally recognized medical procedure.

The term partial-birth abortion, on the other hand, according to maternal-fetal specialist and PHACT member
Watson Bowes, M.D. "is accurate as applied to the procedure described by Dr. Martin Haskell in his 1892 paper
entited ‘Dilation and Extraction For Late Second Trimester Abortion,' distributed by the National Abortion
Federation." Dr. Pamela Smith, a founding member of PHACT and former director of medical education, obigyn
at Mt Sinai Hospital in Chicago, calls both the name partial-birth abortion and its legal definition "straightiorward™
and notes that "this definition covers this procedure and no other."

The very variety of names that have been coined for it are proof that there is no single, standard, medical term for
partial-birth abortion. Claims that there is such a medically recognized name are faise. The only purpose for
medically-sounding coinages is to give the general public the impression that the partial-birth abortion procedure
possesses a degree of medical legitimacy, which it does not
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BY JOHN LED

The first crack in the wall

0 Ron Fitzsimmons can't stand it anymore. He wants

us to know that he can't live with the untruths he told

for the abortion cause, He's the executive director of

the National Coalition of Abortion Providers, now say-
ing he “lied through my teeth” on Nightline in November 95,
when he “just went out there and spouted the party line”
about how partial-birth abortions are rare and confined to
serious threats to mother and fetus.

pression, and what he called “pediatric indications,” which,
he explained to a congressionai aide, meant that the mother.
to-be was very young. Haskell, too, acknowledged that most
of his partial-birth abortions were elective and that he
stopped doing them at about 25 weeks. In a taped interview,
Haskell told the American Medical News that the fetus was
usually alive when the stabbing and brain suction took place.
(Q: {,et’s talk first about whether or not the fetus is dead be-
£ 4. Haskel

Oddly, Fitzsimmons is expressing moral h over
quotes that hadn't reached the American people—his Night-
dine lies wound up on the cutting-room floor. But his state-
ment makes it clear that he is really troubled by his partici-
pation in the broader campaign of untruths by defenders of
partial-birth abortion.

“When ... the leaders of your
movement appear before Con-
gress and go on network news
and say these procedures are
done in only the most tragic of
circumstances, how do you think
it makes you feel?” he asks, then
answers: “Like a dirty little abor-
tionist with a dirty little secret.”

Along the way, Fitzsimmons
paid tribute to my good friend
Richard Cohen, the Washington
Post columnist who retracted a
column broadly defending par-
tial-birth abortion, writing that he
was wrong to take at face value the
misinformation supplied by abor-
tion groups. This is an example o
how one honest man, an abortion-
rights supporter, encouraged
honesty in another, thus provid-
ing the first crack in the stone wall
of movement propaganda.

Brinal candor. Astonishingly, most of the misinformation
was an attempt to deny facts already put on the record by the
two doctors best known for performing partial-birth abor-
tions: Dr. Martin Haskell, owner of two Ohio abortion clin-
ics, and the late Dr. James McMahon of Los Angeles.

In the early days of the controversy, both spoke with al-
most brutal candor about what they were doing. Haskell pro-
vided a vivid and detailed description of the operation, which
became the basis of the now famous drawings of a baby half-
way down the birth canal being stabbed in the skull with sur-
gical scissors. Haskell said these drawings were accurate
“from a technical point of view” But they were later repeat-
edly attacked by abortion activists as misleading.

McMahon said he had moral compunctions about the op-
eration and considered the fetus to be a child at 20 weeks, In
papers given to Congress, he made clear that he performed

‘It’s a dishonest campaign aimed
at keeping the truth from the
American people.’

. I: No, it’s not. No, it's really not.)

Then, McMahon died, Haskell went into seclusion, and
the abortion activists circled the wagons. Though the Mec-
Mahon-Haskell testimony showed a great many procedures
done on healthy mothers with healthy fetuses, the chorus of
activists said otherwise. “It's not
only a myth, it’s a lie” that these
abortions were done for minor
defects such as cleft palates, said
Kate Michelman of the National
Abortion and Reproductive
Rights Action League. Planned
Parenthood said the procedure
“is extremely rare and done only
in cases when the woman's life is
in danger or in cases of extreme
fetal abnormality.” Michelman
made similar statements over
and over, and much of the media
fell into line. National Public Ra-
dio announced, for instance, that
“Doctors resort to this rare pro-
cedure only for late-term abor-
tions if the fetuses have severe
abnarmalities and no chance of
survival.” All untrue and well
known inside the movement.

Activists began to insist that
the fetus can't feel pain because
anesthesia kills it peacefully. (Anesthesia “causes fetal de
mise,” said Michelman. “The fetus dies of an overdose of an-
esthesia given to the mother intravenously,” said Planned
Parenthood.) But the American Society of Anesthesiologists
debunked this claim as “entirely inaccurate.”

Standards dipped so low that doctors started to deny
quotes that reporters had on tape. Dr, Warren Hem, a Colo-
rado specialist in late abortions, told Diane Gianelli of Amer-
ican Medical News that he “would dispute that {partial-birth
abortion] is the safest procedure to use.” Then, he went on
60 Minutes and vehemently denied the quote, though Gian-
elli has a tape. Another Gianelli article quoted Haskell saying
that 80 percent of his partial-birth abortions are elective, He
wrote a letter strongly implying he was misquoted, but again
Gianelli had a tape showing that he wasn't.

Fitzsi isrightto himself from all this. It'sa

partial-birth procedures during all 40 weeks of pr
for a long litany of reasons, including cleft lip, maternal de-

TELUSTRATION BY HAL MAVFORTH FOR USHANR

dish, ign aimed at keeping the truth from the
American people. L]
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Leading doc
tells Congress
pro-choicers
‘misinformed’

By MARILYN RAUBER
%osr dent

WASHINGTON — The head of
the American Society of Anesthe-
siologists yesterday accused abor-
tion-rights activists of spreading
medical “misinf:ermation" and
scaring moms-to-be,

The furor erupted during a testy
House hearing on late-term “par-
tial birth” abortion — and recent
claims by pro-choicers that anes-
thesia given to the patient kills
the fetus before the controversial
procedure does,

ASA President Norig Ellison
blasted that claim as an “entirely
inaccurate” myth provoking “fear”

in some pregnant patients who

need surgery.

“Pregnant women are routinely
heavily sedated ... for a variety
of necessary surgical procedures
with absolutely no adverse effect
on the fetus. let alone death,” El.
lison told the panel.

The hearing, with graphic draw-
ings of the gruesome abortion
procedure on display, was held
days before the House is sched-
uled to vote on a Senate-backed
bill banning the rarely-used pro-
cedure except to save the moth-
er’s life.

During the procedure, the fetus’
brains are removed by suction
through an incision in the neck.

Pro-choice activists didn't pro-
duce any medical experts to sup-
port the claim that the fetus is
killed by anesthesia w— instead,

ro-choice Rep. Patricia

hroeder (D-Colo. ) dismissed the

- hearing as “political theater.”
is is a distraction ... This

i8 a new rican  witchcraft
trial,” said Schroeder, adding that

e real issue is “a bill that would

take away doctors' choices” 1o

Save women's lives and preserve

their fertility.
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Anestresia
VWormakion

But David Birnbach, head of ob-
stetric an i

lay emergency
must get the “that shoutd

ust ge message that gshou
they need anesthesia, they may
do 8o without worTying *

GOP House members gpecifi-
cally rebuked National Abortion
Rights Action League President
Kate Michelman for publicly
claiming “the anesthesia that
they give the woman already
¢auses the demise of the fetus”
befare the brain suctioning.

“If it was a mistake, say it was
A mistake ... that would be the
responsible thing to do,” fumed
panel chairman Charles Canady
(R-Fla,).

NARAL ’th'tical director, Jo
Blum, told The Post her organiza.

stood by its original position, she
said, “there is clearly a difference
of opinion” among doctors.

In' moving testimony, two Cali-
fornia women who underwent the
éxpusual aborv}::on procedure after

1scovering they were carryin,
babies with fatal i
pleaded with House members not
to ban the procedure.

They argued it was a safe
method that didn't rigk infertility.
Both are now Pregnant again.
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Suite 500, 419 7th Street, N.W.
Washington, D.C. 20004-2293 — (202) 626-8800 (FAX) 7378189 or 347-6007

Members of Congress
Propagate the "Anesthesia Myth"

Senator Carol Moseley-Braun (D-]1.) said during U.S. Senate floor debate on
the bill (Nov. 8), "The fetus dies during the first dose of anesthesia."

Congresswoman Sheila Jackson-Lee (D-Tx.) said during U.S. House floor
debate on the bill (Nov. 1), "This debate has injected an ugly picture of
incorrect representation about this medical procedure simply to inflame your
emotions. The fetus is already deceased based on an excessive amount of
anesthesia."

Congressman Sam Gedjenson (D-Ct.) said in letters to constituents,
""Particularly in cases of severe fetal abnormality, it is misleading to imply
that the fetus is alive or experiencing sensation during the abortion, because
neurological fetal demise (brain death) is confirmed before the procedure
begins."
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1202) 225-3951
March 19, 1996

ARIAN EPSTEIN

The Honorable Barney Frank
Ranking Member

Subcommittee on the Constitution
2210 Rayburn H.0.B.
Washington, D.C. 20515

Dear Barney:

My staff has just informed me that the minority has not requested that any
medical experts be invited to testify on the effects of anesthesia during a partial-
birth abortion, the subject of Thursday’s hearing before the Subcommittee on the
Constitution.

As you know, the claim that anesthesia administered to a mother kills her
unborn child before a partial-birth abortion has begun has been disseminated
throughout the country by Kate Michelman of the National Abortion Rights Action
League, Dr. Mary Campbell of Planned Parenthood, and the National Abortion
Federation. Planned Parenthood and the National Abortion Federation represent
hundreds of abortion providers. Surely one of their experts is willing to defend
their claims. | find it disturbing that there is not a single medical expert to defend
this claim which has been so prominent in the attacks on H.R. 1833.

In accordance with Committee procedures, | expect that | will receive the
testimony of the minority’s witnesses today. If you are able to find a witness with
medical credentials, | would be happy to extend the deadline for that witness's
testimony to 10:00 a.m. tomorrow.

Sincerely yours,

/7

Charles T. Canady
Chairman
Subcommittee on the Constitution



March 15, 1996

The Honorable Heary J. Hyde
Chairman

Commifee on the Judiciary

7138 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Hyde:

Thank you for offering me the opportuaity 10 testify on March 21, 1996 before the Subcommitiee
on the Constitution.

1 regret that T will be unable to westify before the Subcommittes duc 103 previous commitment
Jocated outside of the District of Columbia.

Sincercly,
1y
Kate Michelman

¢c: The Honorsble Bamey Frank

Mwlignal At
- N
Acvion Leagin

115 190 Tt AV
Sune T80
Wasnmpin, 0C 205
Pvoema (150) 373 3000
Su L22) 3N
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SUBCOMMITTEE ON THE CONSTITUTION
Committee on the Judiciary
U.S. House of Representatives

Orversight Hearing: "Fetal Death" or Dangerous Deception?
The Effects Of Anesthesia During A Partial-Birth Abortion
2141 Rayburn House Office Building
Thursday, March 21, 1996
9:00 a.m.

WITNESS LIST

Honorable Tom A. Coburn, M.D.
U.S. House of Representatives, Oklahoma/2nd District .

PANEL I:

Norig Ellison, M.D.

President, American Society of Anesthesiologists

Clinical Director, Department of Anesthesia, University of Pennsylvania Hospital

Professor and Vice Chair, Department of Anesthesia, University of Pennsylvania School of Medicine

David J. Birnbach, M.D.
President-Elect, Society for Obstetric Anesthesia and Perinatology
Director of Obstetric Anesthesiology, St. Luke’s-Rooseveit Hospital Center, Columbia University

David Hill Chestout, M.D.

Chairman, Department of Anesthesiology, University of Alabama, Birmingham Hospitai

Professor, Departmeat of Obstetrics and Gynecology and Department of Anesthesiology
University of Alabama, Birmingham School of Medicine

Editor, tetri thesia; _Principl ice, 1994

Jean A. Wright, M.D., M.B.A.

Medical Director, Egleston Children’s Hospital, Emory University
Associate Professor, Department of Pediatrics and Anesthesiology, Emory University

PANEL I

Brenda Pratt Shafer, R.N.
Franklin, Ohio

Coreen Costello
Agoura, California

Mary-Dorothy Line
Marina del Ray, California

Helen M. Alvare
Director of Planning and Information, Secretariat for Pro-Life Activities, National Conference of Catholic Bishops
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AMERICAN SOCIETY
OF ANESTHESIOLOGISTS

STATEMENT OF NORIG ELLISON, M.D,, PRESIDENT
AMERICAN SOCIETY OF ANESTHESIOLOGISTS
Before the
Subcommittee on the Constitutlon
USS. House of Representatives
March 21, 1996

Chairman Canady, members of the Subcommittec. My name is Norig Eltison, M.D., [ am the President of
the American Society of Anesthesiologists (ASA), a national professional soclety consisting of over 34,000
anesthesiologists and other scientists engaged or specially Interested in the medical practice of
anesthesiology. 1 am also Professor and Vice-Chair of the Department of Anesthesiology at the University
of Pennsylvania School of Medicine in Philadelphia and a staff anesthesiologist at the Hospital of the
University of Pennsylvania.

T appear here today for one purpose, and one purpose only: 10 take issue with the tesumony of James T,
McMahon, M.D., before this Subcommittee last June. According to his written testimony, of which 1 have
a copy, Dr. McMahon stated that anesthesia given (o the mother as part of ditation and extraction abortion
procedure eliminates any pain to the fetus and that 2 medical coma is Induced in the fetus, causing a
“neurological fetal demise™, ot —-in lay terms -~ “brain death”.

I believe this statement to be entlrely inaccurate. 1 am deeply concerned, moreover, that the widespread

- publicity given to Dr. McMahon’s testimony may cause pregnant women 1o delay necessary, even life-
saving, medical procedures, totally unrelated to the birthing process, due to misinformation regarding the
effect of anesthetics on the fetus. Annually over 50,000 pregnant women are anesthetized for such
necessary procedures,

Although it is certainly true that some general analgesic medications given to the mother will reach the fetus
and perhaps provide some pain relief, it is equally true that pregnant women are routinety heavily sedated
during the second or third trimester for the performance of a variety of necessary surgical procedures with
absolutely no adverse effect on the fetus, let alone death or ‘braln death”. In my medical judgment, it
would be nccessary -- in ocder to achieve “neurological demise” of the fetus in a “partial birth" abortion --
10 anesthetize the mother to such a degree as 10 place her own health In serious Jjeopardy,

As you are aware, Mr. Chairman, [ gave the same (estimony to & Senate commitiee four months 2go. That
lestimony received wide clrculatioa in anesthesiology circles and to a lesser extent In the lay press. You
may be interested in the fact that since My appearance, not one single anesthesiologist or other physician
has contacted me to dispute my stated conclusions, Indoed, two eminent obstetric anesthesiologists appear
with me today, lestifying on their own behalf and not as ASA rep ves. 1 am pleased to note that
their testimony reaches the same conclusions that [ have expressed.

Thank you for your attention. [ am happy to respond to your questions.

520 N. Northwest Highway « Pork Ridge. IL 60068-2573
Talophone: (847) 825-5586 » Fax: (847) 825-1692 + £-mol: mall@ASAhqG.org
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STATEMENT OF DAVID J. BIRNBACH, M.D.
before the
SUBCOMMITTEE ON THE CONSTITUTION
COMMITTEE ON THE JUDICIARY
U.S. HOUSE OF REPRESENTATIVES
March 21, 1996

Mr. Chairman, Members of the Subcommittee:

My name is David Birnbach, M.D. and | am presently the Director of Obstetric
Anesthesiology at St. Luke’s-Roosevelt Hospital Center, a teaching hospital of
Columbia University College of Physicians and Surgeons in New York City. | am
also president-elect of the Society for Obstetric Anesthesia and Perinatology, the
society which represents my subspecialty.

Lam here today to take issue with the previous testimony before committees of the
Congress that suggests that anesthesia_causes fetal demise. | believe that | am
qualified to address this issue because | am a practicing obstetric anesthesiologist.
Since completing my anesthesiology and obstetric anesthesiology training at
Harvard University, | have administered analgesia to more than five thousand

women in labor and anesthesia to over a thousand women undergoing cesarean
section. Although the majority of these cases were at full term gestation, | have
provided anesthesia to approximately 200 patients who were carrying fetuses of
less than 30 weeks gestation and who needed emergency non-obstetric surgery
during pregnancy. These operations have included appendectomies, gall bladder
surgeries, numerous orthopedic procedures such as fractured ankles, uterine and
ovarian procedures (including malignant tumor removal), breast surgery,
neurosurgery, and cardiac surgery. ’

The anesthetics which | have administered have included general, epidural, spinal
and local. The patients have included healthy as well as very sick pregnant
patients. Although | often use spinal and epidural anesthesia in pregnant patients, |
also administer general anesthesia to these patients and, on occasion, have
needed to administer huge doses of general anesthesia in order to aliow surgeops
to perform cardiac surgery or neurosurgery.

In addition, | believe that.l.am also especially qualified to discuss the effect of
maternally-administered anesthesia on the fetus, because { am one of only a
handful_of anesthesiologists who has administered anesthesia to _a pregnant
patient undergoing in-utero fetal surgery, thus allowing me to watch the fetus as |
administered general anesthesia to the mother. A review of the experiences that
my associates and | had while administering general anesthesia to a mother while
a surgeon operated on her unborn fetus was published in the Journal of Clinical
Anesthesia vol.1, 1989, pp363-367. In this paper, we suggested that general




163

@

anesthesia provides several advantages to the fetus who will undergo surgery and
then be replaced in the womb to continue to grow until mature enough to be
delivered. Safe doses of anesthesia to the mother most certainly did not cause
fetal demise when used for these operations.

Despite my extensive experience with providing anesthesia to the pregnant
patient, | have never witn d a case of fetal demise that could be attributed to
an anesthetic. Although some drugs which we administer to the mother may cross
the placenta and affect the fetus, in my medical judgment fetal demise is definitely
not a consequence of a properly administered anesthetic. In_order to cause fetal
demise it would be necessary to give the mother dangerous and life-threatening
doses of anesthetics. This is not the way we practice anesthesiology in the United
States.

Mr. Chairman, | am deeply concerned that the previous congressional testimony
and the widespread publicity that has been given this issue will cause unnecessary
fear and anxiety in pregnant patients and may cause some to unnecessarily delay
emergency surgery. As an example, several newspapers across the US have
stated that anesthesia causes fetal demise. Because this issue has been allowed
to become a “controversy” several of my patients have recently expressed
concems about anesthesia, having seen newspaper or heard radio or television
coverage of this issue. Evidence that patients are still receiving misinformation
regarding the fetal effects of maternally administered anesthesia can be seen by
review of an article that a pregnant patient recently brought with her to the labor
and delivery floor. In last month's edition of Marie Claire, a magazine which many
of my pregnant patients read, an article about partial birth abortion states “The
mother is put under general anesthetic, which reaches the fetus through her
bloodstream. By the time the cervix is sufficiently dilated, the fetus has overdosed
on the anesthetic and is brain-dead.” These incorrect statements continue to find
their way into newspapers and magazines around the country. Despite the
previous testimony of Dr. Ellison, | have yet to see an article that states, in no
uncertain terms, that anesthesia when used properly does not harm the fetus. This
supposed controversy regarding the effects of anesthesia on the fetus must be
finally and definitivety put to rest.

In order {o address this complex issue, | believe that it is necessary to comment on
three of the statements which have recently been made to the Congress.

I) Dr. James McMahon, now deceased, testified that anesthesia causes neurologic
fetal demise.

1) Dr. Lewis Koplick supported Dr. McMahon and stated “I am certain that anyone
who would call Dr. McMahon a fiar is speaking from ignorance of abortions in late
pregnancy and of Dr. McMahon's technique and integrity.”
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1il) Dr. Mary Campbell of Planned Parenthood has addressed this issue by writing
the following: “Though these doses are high, the incremental administration of the
drugs minimizes the probability of negative outcomes for the mother. In the fetus,
these dosage levels may lead to fetal demise (death) in a fetus weakened by its
own developmental anomalies.”

My responses to these statements are as follows:

1. There is gbsolutely no scientific or clinical evidence that a properly administered
matemnal anesthetic causes fetal demise. To the contrary, there are hundreds of
scientific articles which demonstrate the fetal safety of currently used anesthetics.

2. Dr. Koplick has stated that the “massive” doses used by Dr. McMahon are
responsible for fetal demise. This_again, is incorrect and there is no_scientific or
clinical data to support this allegation. | have personally administered “‘massive”
doses of narcotics to intubated critically il pregnant patients who were being
treated in an intensive care unit. | am pleased to say that the fetuses were bomn
alive and did well.

3. Dr. Campbell has described the narcotic protocol which Dr. McMahon had used
during his D & X procedures: it includes the administration of Midazolam(10-40
mg) and Fentany! (900-2500 pug). Although there is no evidence that this massive
dose will cause fetal demise, there is clear evidence that this excessive dose could
cause matemnal death. These doses are far in excess of any anesthetic that would
be used by an anesthesiologist and even if they were incrementally given over a
two to three hour period these doses would in all probability cause enough
respiratory depression of the mother, to necessitate intubation and/or assisted
respiration. Since Dr. McMahon can not be questioned regarding his “heavy
handed” anesthetic practice, | am unable to explain why he would willingly
administer such huge amounts of drugs. If he did indeed administer 2500 pg of
fentanyl and 40 mg of midazolam to a patient in a clinic, without an
anesthesiologist present, he was definitely placing the mother’s life at great risk.

In conclusion, | would like to say that | believe that | have a responsibility as a
practicing obstetric anesthesiologist to refute any and all testimony that suggests
that maternally administered anesthesia causes feta! demise. it is my opinion that
in order to achieve that goal one would need to administer such huge doses of
anesthetic to the mother as to place her life at jeopardy. Pregnant women must get
the message that should they need anesthesia for surgery or analgesia for labor,
they may do so without worrying about the effects on their unborn child.

Thank you for your attention. | am happy to respond to your questions.
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before the

Subcommittee on the Constitution
Oversight Hearing

Chairman Canady, and members of the Subcommittee, My name is Jean A. Wright,
MD., MBA. Iam an Associate Professor of Pediatrics and Anesthesia at Emory
University School of Medicine in Atlanta. Iam also an Associate Professor at the
Emory Center for Clinical Evaluation Sciences. I am board certified in Pediatrics,
Anesthesia, and in both sub-boards of Critical Care Medicine. 1 have been a faculty
member and a practicing physician since 1983.

I appreciate the invitation to testify before the Committee on the topic of the effects of
anesthesia administered to a mother during a partial birth abortion. I understand that
this committee was considering legislation which would ban ‘partial birth abortions'.
and that this is the second hearing on this topic. I will focus my testimony on the
ability of the fetus to feel and respond to pain during this procedure, and on the
effects of the anesthetic upon the fetus while administered to the mother.

My testimony will be divided into three parts. 1) The developmental aspects of pain in
the fetus; 2) The increased sensitivity of preterm infants to pain compared to term or

older infants; and 3) the effects of maternally administered anesthetics to blunt or alter
the effect of this pain.

1. Development of the pain system in the human fetus and neonate:

THE ROBERT W. WOODRUFEI' 1 IEALTH SCIENCES CENTER
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Very preterm neonates have the neurcanatomic substrate and functional physiologic
and chemical processes in the brain responsible for mediating pain or noxious stimuli
(known as nociception). [Fitzgerald and Anand]. [See Chart from Anand & Hickey,
NEJM, 1987]. Anatomic studies have shown that the density of the skin pain fibers
(cutaneous nociceptive nerve endings) in the late fetus and newbomn infant may equal
or exceed that of adult skin, Early studies by Hooker showed that cutaneous sensory
perception appears around the mouth of the human fetus in the seventh week of

. gestation and gradually spreads to all skin and mucous surfaces by 20 weeks.

Traditionally, lack of myelination ( or the layer around the nerve fibers) has been
proposed as an index of immaturity in the neonatal nervous system and used frequently
to support the argument that neonates and infants are not capable of pain perception.
However, pain (nociceptive) impulses in adults are conducted by unmyelinated or
thinly myelinated fibers. Furthermore, Gilles has shown that nerve tracts associated
with pain in the spinal cord and brain stem are completely myelinated (up to the
thalamus) by 30 weeks of gestation.

Several types of observations speak for the functional maturity of the brain (cerebral
cortex) in the fetus and neonate. First are reports of fetal and neonatal EEG
patterns, including cortical components of visual and auditory evoked potentials, that
have been recorded in preterm babies of less than 28 weeks gestation. Cortical evoked
potentials to somatosensory stimuli (touch, pain, heat, cold) were also recently

. docurhented in preterm neonates from 26 weeks gestation. Well defined periods of
sleep and wakefulness are present in utero from 28 weeks gestation onward.

Ultrasonographic findings report specific fetal movements in response to needle
punctures in utero (Robinson & Smotherman, 1992; Sival 1993). Moreover, a
controlled study of intrauterine blood sampling and blood transfusions in fetuses
between 20 and 34 weeks of gestation showed that hormonal responses that were
consistent with fetal perception of pain, and were correlated with the duration of the
painful stimulus (Giannakoulopuolos et al, 1994). Preterm neonates born at 23 weeks
gestation show highly specific and well-coordinated physiologic and bebavioral
responses to pain, similar to those seen in full-term neonates, older infants, and small
children (summarized in “Pain in Neonates ", Anand & McGrath, 1993).

2. Increased sensitivity to pain in preterm infants.

Contrary to previous teaching, current data indicate that preterm neonates have greater
pain sensitivity than term neonates or older age groups. Several lines of scientific
evidence support this concept. [ will review these from the most basic science, to that

which reflects clinical practice. :

1. Studies of reflex responses:
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The Cutaneous Flexor Reflex - has a lower threshold in preterm neonates
‘than in term neonates or adults [Fitzgerald; Woolf]. The study of this reflex
has been used to establish when connections between the skin and the spinal
cord are first made in the fetus, and they have Been used to study the
maturation of ascending motor pathways. This reflex has been shown in
man to parallel pain perception exactly in terms of threshold, peak
intensity, and sensitivity to analgesics.

. Studies of neurotransmitting substances in the spinal cord:

Neurotransmitter development in the dorsal horn of the spinal cord has
demonstrated the early and abundant expression of the neurotransmitters
mediating pain (e.g. substance P, L-glutamate, VIP, CGRP), and increased
somatosensory excitability in the premature spinal cord. In contrast, the
neurotransmitters contained in descending inhibitory fibers from supraspinal
centers (5-HT, Norepi, Dopamine) were expressed postnatally, [Anand &
Carr, 1989] implying poorly developed gate control mechanisms for pain
in preterm infants.

. Receptors for pain in the fetal brain:

Opioid receptor labeling in the brain stem of fetuses 19-21 weeks gestation

- demonstrated very high densities in supraspinal centers associated with
sensory perception [Kinney et al, 1990]. (These inhibitory Opioid receptors
may protect developing neuronal systems from constant over stimulation,
given the underdeveloped gate control mechanism in the dorsal homn of the
spinal cord.)

. Pain and stress are reflected in the hormones produced by the fetus.

Pain in the fetus and neonate can be measured in two dimensions. Pain and
surgical stress are demonstrated by a coordinated outpouring of pituitary,
adrenal, and pancreatic hormones. Secondly, cardiovascular responses, such
as increases in blood pressure, heart rate, dysrhythmias, or poor cardiac
output may signal pain. The magnitude of hormonal (endocrine-metabolic)
and other stress responses o invasive procedures or surgical operations was
much greater in neonates as compared to adults; with neonatal
catacholamine and metabolic responses up 3 - 5 times those of adult patients
undergoing similar types of surgery [Anand].

. Pain felt as a fetus or neonate has a long term effect on the child’s well-
being:
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The effects of anesthesia on the neonatal stress responses are important and
may contribute to the effects of stress suppression on postoperative clinical
outcome. In a randomized controlled trial, preterm babies undergoing
ligation of the patient ductus arteriosus were given nitrous oxide and curare,
with or without the addition of intravenous fentanyl. The hormonal
responses of neonates receiving nitrous oxide alone were associated with
significant increases in blood glucose, lactate, and pyruvate; these were
prevented in neonates given therapeutic doses of fentanyl. This study went

~on to show that aggressive anesthesia not only decreased the stress
responses of neonates undergoing surgery but also improved their
postoperative clinical outcome. Similarly, neonatal intensive care patients
who are exposed to a single (circumcision) or repeated painful events
(heelsticks) have been shown to have procedural memory for the event, and
may have long term effects, even into adulthood.

6. The amount of medicine needed to achieve a desired effect:

Pharmacokinetic studies of anesthetic drugs have shown higher plasma
concentrations were required to maintain effective surgical anesthesia in
preterm neonates as compared to old age groups {Yaster; Greeley & de
Bruijn]. N
Developmental changes oceur in the expression of pain which differentiate preterm from
term or older infants; however, these findings illustrate a communicational specificity
and not changes in pain threshold during development [Johnston]. The studies cited
above indicate a lower pain threshold in preterm neonates, and the occurrence of
further decreases in pain threshold following exposure to a painful stimulus or
experience [Fitzgerald].

3. Effects of Anesthesia on the fetus

Obstetrical anesthesia has become a very safe practice, with many women a year receiving
an anesthetic during the time of their pregnancy. These women are in addition to those
who receive an anesthetic at the time of delivery. It is from this patient population that
the effects of anesthesia on the fetus can be derived.

Local anesthetics rarely have any affect on the fetus. By their nature, their affect is to
numb the nerves and tissues around the injection site, and only minuscule amounts of
drug enter the mother’s circulation, and even less reach the fetus.

The administration of intravenous sedation/anesthesia has minimal effects on the unbomn
due to two mechanisms: 1) The mother’s liver clears much of the drug, and 2) the drug
must cross from the mother’s blood stream into the placenta before reaching the fetus.
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Since the fetus has a much higher density of Opioid (pain) receptors, scientific
reasoning pestulates that higher doses of Opioids will be required to saturate the
increased mumber of receptors, and achieve a therapeutic response.

Preliminary evidence for this therapeutic response is obtained from the decreased levels of
steroid stress hormones in the amniotic fluid of fetuses whose mothers had received
anesthesia as compared to the those that did not receive anesthesia in response to
fetoscopy performed at 16-21 weeks gestation (Partsch et al, 1991). The mothers who
had received anesthesia had a infant that was less stressed by the procedure.

CONCLUSIONS

The scientific literature reviewed above and my clinical experience in the delivery of
general anesthesia, systemic analgesia, conscious sedation, local and regional anesthesia
to a wide variety of patients lead me to believe that;

The anatomical and functional processes responsible for the perception of pain have
developed in human fetuses that may be considered for ‘partial birth abortions’. (At
this stage of neurologic development, human fetuses respond to the pain caused by
needle puncture in utero in a similar manner as older children or adults, within the
limits of their behavioral repertoire).

It is likely that the threshold for such pain perception is lower than that of older
preterm newborns, full-term newborns, and older age groups. Thus, the pain
experienced during ‘partial birth abortions’ by the human fetus would have a much
greater intensity than any similar procedures performed in older age groups.

Current methods for providing maternal anesthesia during ‘partial birth abortions" are
unlikely to prevent the experience of pain and stress in the human fetuses before their
death occurs after partial delivery.
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After Dr. Norig Ellison presented his prepared testimony at the Nov. 17 public hearing
before the Senate Judiciary Committee, the following exchange occurred among
Senator Spence Abraham (R-ML.); Dr. Mary Campbell, medical director of Planned
Parenthood of Metropolitan Washington; and Dr. Ellison.

SEN. ABRAHAM [to Dr. Campbell]: Would you make the statement then that the fetus
dies due to the anesthesia? Is that your position?

DR. CAMPBELL (Medical Director, Planned Parenthood of Metropolitan Washington):
I think the fetus has no pain because of the anesthesia. I do not...

SEN. ABRAHAM: No, I'm asking you whether you think that's what causes the fetus to
die?

DR. CAMPBELL: 1 do not know what causes the fetus to die. The fetuses are dead
when delivered.

SEN. ABRAHAM: Well, let me just direct you, if I could -- I have here a factsheet that
indicates it was prepared by you which relates to the House legislation in which...

[Sen. Abraham was referring to "H.R. 1833, Medical Questions and Answers,"
which contains the caption, "Fact Sheet Prepared by Mary Campbell, M.D. "
This document was circulated to members of the House of Representatives in
October, before HR 1833 came to a vote in that house. This document contains
the following passage:

"Q: When does the fetus die?

"A: The fetus dies of an overdose of anesthesia given to the mother
intravenously. A dose is calculated for the mother's weight whick is 50 to 100
times the weight of the fetus. The mother gets the anesthesia for each insertion
of the dilators, twice a day. This induces brain death in a fetus in a matter of
minutes. Fetal demise therefore occurs at the beginning of the procedure while
the fetus is still in the womb. "]

DR. CAMPBELL: I was quoting Dr. McMahon at that time. [EDITOR'S NOTE: There
is no reference to' Dr. McMahon anywhere in Dr. Campbell's five-page factsheet.]
On thinking it over in more depth, I believe because there are no EEG studies available...

SEN. ABRAHAM: So you no longer adhere to the position that you say in
here, "the fetus dies of an overdose of anesthesia given to the mother intravenously."
That is no longer your position?
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DR. CAMPBELL: 1 believe that is true.

SEN. ABRAHAM: You believe that is true?

DR. CAMPBELL: I believe that is true.

SEN. ABRAHAM: Dr. Ellison, would you like to comment on that?

DR. ELLISON (President, American Society of Anesthesiologists): There is absolutely
no basis in scientific fact for that statement. There is - I can present you a study in the
American Journal of Obstetrics and Gynecology, 1989, by [names inaudible] et al, of
5,400 cases of women having surgery having general anesthesia or regional anesthesia in
which the fetus did not suffer demise. I think the suggestion that the anesthesia given to
the mother, be it regional or general, is going to cause brain death of the fetus is without
basis of fact.

DR. CAMPBELL: I have not said brain death. I'm saying no spontaneous respirations,
no movement.

SEN. ABRAHAM: Well, that's what you are saying today, but in this fact sheet, which
you prepared I believe fairly recently, it says, "The fetus dies"— there's no qualifying
regarding breathing or anything else- "of an overdose of anesthesia.” I mean, thatis a
very clear statement assertion.

DR. CAMPBELL: [Pause] I simplified that for Congress. [Outburst of laughter from
audience.] I do not actually believe that you want a full discussion of when death occurs.

SEN. ABRAHAM: Well, we are forced to make those decisions, and I guess my question
is that how many other things would you say in the fact sheet or in your statements today
have been likewise simplified in this dramatic fashion?

DR. CAMPBELL: Since I have over 28 years of education and experience in medicine, I
would say that is a great deal less and a great deal more simple than what I know.

SEN. ABRAHAM: ‘Well, it seems to me that there's a rather substantial disparity
between what Dr. Ellison says and what you are both saying now and have certainly
written here. I just am wondering how that bears on other comments that have been
made.

*okk ok Kk ok
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July 11, 1995

The lion. Charles T. Canady

Chairman, Subcommittee on the Constitution
Committee on the Judiciary

U.S. House of Representatives

2138 Rayburn House Office Bldg.
Washington, D.C. 20515~6216

Dear Representative Canady:

We have received your July 7 letter outlining allegations of inaccuracies
in a July 5, 1993, story in_American Medical News, "Shock-~tactic ads target
late-term abortion procedure.”

You noted that in publie testimony before your commitree, AMNews is
alleged to have guoted physicians out of context. You also noted that one
such physician submitted testimony contending that AMNews misrepresented his
statements. We appreciate your offer of the opportunity to respond to these
accusations, which now are’part of the permanent subcommittee record.

AMNews stands behind the accuracy of the report cited in the testimony.
The report was complete, fair, and balanced. The comments and positions
expressed by those interviewed and quoted were reported accurately and in=~
context. The report was based on extensive research and interviews with
experts on both sides of the abortion debate, including interviews with two
Physicians vho perform the procedure in question.

We have full documentation of these interviews, including tape recordings
and transcripts, Enclosed is a transcript of the contested quotes that relate
to the allegations of inaccuracies made against AMNews,

Let me also note that in the two years since publication of our story,

testimony to your committee has contacted the reporter or any editor at AMNews
to complain about it, AMNews has a longstanding reputation for_balance,
fairness and accuracy in reporting, including reporting on abortion, an issue
that is as divisive within medicine as it is within society in general. We
believe that the stery in quescion comports entirely with that reputation.
Thank you for your letter and the opportunity to clarify this matter,

e sljen.

arbara Bolsen
Editor

Attachment
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Arericon Medizal Mug transeripT~ page 4.

Belevant portions of recorded interview with Martin Haskell, MD:

AMN: Lel's talk first about whether or not the fetus is dead beferehand...

A percentage are for various
umbers of reXIVNs. Some just because OF the stress -- intrauterine stress

during, you know, the two days that the cervix is being dilated. Sometimes the

membranes rupture and it takes a very small superficial infection to kill a
fetus in utero when the membranes are broken. And so in my case, I would think
probably about a third of those are definitely are {(sic) dead before 1

actually start to remove the fe:u:.(fii probably the other two-thirds ¢35422£::>

AMM: Is che skull procedure also done to make sure that the fetus is dead so
you're not gaing to have the problem of a live birth?

Haskell: It's immaterial. If you can't ger it out, you can't get it out.
AMN: T mean, you couldn't dilate furthee? Or is that riskier?
Haskell: Well, you could dilate further over a period of days.

AMN: Would that just make it... would it go from a 3-day procedure to a 4= or
a 5-7

Haskell: Exactly. The point here is to effect a safe legal abortion. I mean,
you could say the same thing about the D&E procedure. You know, why do you do
the D&E procedure? Why do you crush the fetus up inside the womb? To kill it
before you take it out?

Well, that happens, yes. But that's not why you do it. You do it to get it
out. I could do the same thing with a D&E procedure. I could put dilapan in
for four or five days and say I'm doing @& DSE procedure and the fetus could
just fall out. But that's not really the point. The point here is you're
actempting te do an abortion. And that's the goal of your work, is to complere

an abortion. Not to see how do I manipulate the situation so that I get a live
birth instead.

AMN, wrapping up the . .ierview: I wanted to make sure I have both you and
(Dr.) McMahon saying 'No' then. That this is misinformation, these lecters to
the editor saying it's only done when the baby's already dead, in case of
fetal demise and you have to do an autopsy. But some of them are saying
they're getting that information from NAF. Have you talked to Barbara Radford

or anyone over there? I called Barbara and she called back, but I haven't
gotten back to her. .

Haskell: Well, I had heard that they were giving that information, somebody
over there might be giving information like that out. The people that staff
the NAF office are not medical people. And many of them when I gave my paper,
many of them came in, I learned later, to watch my paper because many of them
have never seen an abortion performed of any kind.

AMN: Did you also show a video when you did that?
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Areriean Vedied s Praneript ~pace 2.

Haskell: Yeah. I taped a procedure a couple of years ago, & very brief video,
that simply showed che technique. The old story about a picture's worth a
thousand words. .

AMN: As National Right to Life will tell ¥ou.
Haskell: Aftervards they were just amazed. They just had no idea. And here

they're rabid supporters of abortion. They work in the office there.
And...some of them have never seen one performed...

Comments on elective vs. noo-elective abortions:

Haskell: And I'll be quite frank: most of my abortions are elective in chat
20=24 wveek range... In my particular case, probably 20X are for genectic
reasons. And the other 80% are purely elective...
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Abortion

Connnued rrom paee

A letter to ine Srar-Trirune said the
procedure ~hown 1% only pertormea
after feral death when an uutopsy %
necessarv or to Jve e life o ne
mother.”” And the Morrisville, Vi,
Trarscript. which said in an eaitonal
that tt alloweg the prochure 10 9¢ in-
serted n s paper oniy because it
feared legal acuon if 1 retusea Juoted
the aboruion federation as proviaing
sumilar informauon. “The fetus ts aead
24 hours before the pictured proceoure
is undertaken,” the editonal stated,

But Dr. Haskell and another doctor
who_rourineiv_use_(he Oroceaure 1ot

latg-term aporuions (oid AMNews_tat
the maiofty Of Jetuses aported this wav

are alive until the end Of_(he procedure,

Dr. Haskeil_said_the_drawings were
accyrate "trom a_technical point of
view, ut he ook issue with the im-
phcauon that the fetuses were “aware
and resisung.”

Radford aiso acknowledged that the

OfManon ner group was guolea as
proviaing was inaccuraig. She nas
SINCE Sent 3 ieNer 10 ederauon mem-
bers. outlining guidelines for discuss-
ing the maner. Among the points:

@ Don't apologize: this 1s a legal pro-
cedure.

® No aboruon method 1s accepabic
to aboruon opponents.

@ The language and graphics in the
ads are disturbing to. some readers.
“Much of the negauve reaction. howev-
er. is the same reacuon that might be
invoked if one were 10 listen 10 2 sur-
geon descnbing step-by-step almost any
other surgical procedure tnvolving blood.
human tssue, ewc.”

Late-sbortion specialists

Only Dr. Haskell. James T. McMa-
hon. MD. of Los Angeles. and a hand-
ful of other doctors perform the D&X
procedure. which Dr. McMahon refers
to as “intact D&E." The more com-
mon late-term abortion methods are the
classic D&E and inducuon, which usu-
ally invoives injecung digoxin or an-
other substance into the fetal heart to
kill it. then dilating the cervix and in-
ducing labor.

Dr. Haskell. who owns aboruon clin-
ics in Cincinnani and Dayton, sad he
started performing D&Es for late abor-
tons out of necessity. Local hospitais
did not aliow winductions past 18 weeks,
and he had no piace 10 keep pauents
overnight while doing the procedure.

But the classic D&E. in which the
fetus 1s broken apart inside the womb.
carnes the risk of perforation, tearing
and hemorrhaging. he said. So he
turned to the D&X. which he says is
far less nskyv to the mother.

Dr. McMahon acknowiedged that the
procedure he. Dr. Haskell and a hand-
ful of other doctors use makes some
people queasy. But he defends it.
“Once vou decide the uterus must be
emptied you then have 10 have 100%
allegiance to maternai nsk. There's no
jusuficauon to doing a more dangerous
procedure because somehow this
doesn't offend vour sensibilities as
much.”
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Brochure cites N.Y. case

The four-page anhi-abartion nro-
chures aiso inciude @ graphic deptcuon
of the D&X procedure. But the cover
features a photograph ot I6.montn-oid
Ana Rosa Rodnquel. whose right arm
was severed dunny Jn aborion auempt
when her mother was 7 montns preg-
nant.

The ctuld was born two davs iater.
at 32 to 34 weeks' gestauon. Abu
Hayat. MD, of New York., was con-
victed of assault and pertorming an 1i-
legal aboruon. He was sentenced (o up
w 29 vears in pnson for thus and an-
other relaied offense.

New York law bans aboruions afier
24 weeks. cxcept (0 save the mother's

" life. The brochure states that Dr. Hayat

never would have been prosecuted 1if
the federal “Freedom of Choice Act”
were in effect. because the act would
invalidate the New York swatute.

The proposed law would aliow abor-
ton for any reason until viabiity. But
it would leave 1t up to individual prac-
titioners — not the state — (0 define
that point. Postviability abortions. how -
ever, couid naot be resmeted 1f done 10
save a woman's life or heaith. including
emotional health. ’

The aboruon federation’s Radford
calied the Hayat case "an aberrauon”
and swessed that the vast majonty of
abortions occur within the first tnmes.
ter, She also said that later abortions
usually are done for reasons of fetal
abnormaiity or maternal heaith.

But Douglas Johnson of the Nauonal
Right 10 Life Commuee called that
suggestion “blatantly false.”

“The abortion practitioners them-
seives will admit the majonty of thewr
late-term abortions ‘are elective,” he
said. “People like Dr. Haskell are just
trying to teach others how to do it
more efficiently.”

Numbers game
Accurate figures on second- and
third-trimester abortons are elusive be-
cause a3 number of states don't require
doctors to report aboruon staustics. For
example. one-third of all abomons Ire
said o occur in Califorrua. bui the siate
as_no_feporung _requirements.
acner Institule estmales tnere
were nearly 168, second- and third-
mmester_abortons 1n_I9B8. the tas(
vyear ior which flzurts are_availabie.
0s€¢ OCCurreQ in
the 16~ to Zo-week penod with 10.660
See ABORTION, next page
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at week 21 and bevond the insumte
Savs, Lstimales were oased on actual
gestational age, as opposed (o last
menstrual period.

There is_particular debate over the
number ot third-trimester abortions.
Former Surgeon General C. Everett
Koop. MD. esumated in_ 1984 that
4000 are pertormed annuallv. 1he
abortion rederauon puts the number at
300 fo 3500, Dr. l%askell savs that

“probably Koop's numoers are more

correct.

Dr. Haskell said he performs abor-
tions "up unul about 23 weeks ges-
tation, mMOSt O them elecove. Lr. Mc-
Mahon does _aporuons wwrougn aii <0
weeks of pregnancy, but said he won t
do an elective procedure after 26
weeks. About 80% of those he does
after 21 weeks are nonelective. he said.

Mixed feeiings

Dr. McMahon admits having mixed
feelings about the procedure in which
he has chosen to specialize.

*“] have two positions that may be
internally inconsistent. and that’s prob-
ably why I fight with this all the time.’”
he said.

“I do have moral compunctions. And
if I see a case that's later, like after 20
weeks where it frankly is a child o0
me, 1 really agonize over it because
the potental is so imminenty there. [
think. ‘Gee, it’s too bad that this child
couldn’t be adopted.’

“On the other hand. I have another
position. which 1 think is superior in
the hierarchy of questions. and that is:
‘Who owns the child?” It’s got 1o be
the mother.”

Dr. McMahon says he doesn’t want
to “hold patients hostage 10 my tech-
nical skill. [ can say, ‘No, [ won't do
that,” and then theyre stuck with either
some criminal solution or some other
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desperate maneuver.”

Dr. Haskell, however. says whatever
quaims he has about third-unmester
abortions are “only for technical rea-
sons, not for emouonal reasons of fetal
development.”

*1 think 1t's important to distunguish
the two.” he says. adding that his cut-
off point is within the viability thresh-
old noted in Roe v. Wade. the Supreme
Court decision that legalized abortion.
The decision said that point usually oc-
curred at 28 weeks “but may occur
earlier. even at 24 weeks.”

Viability is generally accepted to be
“‘somewhere between 25 and 26
weeks,” said Dr. Haskell. "It just de-
pends on who you talk to.

*We don't have a viabiliry law in
Ohio. In New York they have a 24-
week limitation. That's how Dr. Hayat
got in trouble. If somebody tells me [
have to use 22 weeks. that's fine. . . .
I'm not a trailblazer or activist trying
to constantly press the limits.”

Campaign's impact debated

Whether the ad and brochures will
have the full impact abortion oppo-
nents ntend is vet to be seen.

Congress has vet to schedule a final
showdown on the biil. Although it has
already passed through the necessary
commitiees, supporters are reluctant to
move it for a full House and Senate
vote until they are sure they can win.

In fact. House Speaker Tom Foley
(D, Wash.) has said he wants to bnng
the bill for a vote under a “closed
rule” procedure, which wouid prohibit
consideration of amendments.

But opponents are iobbying heavily
against Foley's plan. Among the
amendments they wish to offer is one
that would allow. but not require, states
1o restrict abortion — except 10 save
the mother’s life — arfter 24 weeks.
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Outlawing abortion method

Veto-proof majority in House votes to prohibit late-term procedure

By Diane M. Gianeit
AMNEWS GTAFE

WASHINGTON — His strategy was simple: Find an
ubortion procedure that almost anvone would describe
as “gruesome.” and force the opposition 1o defend it

When Rep. Charies T. Canady (R. Fla.) learned about
“partial birth™ ubortions, he was set.

He and other anti-ubortion lawmakers launched a con-
gressional campaign 1o outlaw the procedure.

Following 4 contenuious and emotional debate. the

after considering u number of other options. An Ohio
law passed earlicr this year. for instance. bans “brain
suction” abortions, except when all other methods would
pose a greater risk to the pregnant woman, [t has been
enjoined pending a challenge.

A

—

Mixed feelings in medicine

e procedure i controversial in the medical com-
munity. On the onc hand. organized medicine dnstles al
the notion of Congress attempting 10 ban or regutate

bill passed by un overwhelming —
and vero-prooi — margin: 288139,
1t marks the fiest lime the House of
Representatves has voted 10 forbid
4 method of abortion. And aithough
the November clections yielded u
“pro-life” intusion in both the
House and the Senate. massive
CrOSSOVET voung occurred. with a
sigmticant number of “pro-choice™
TEPresentauves voung 1o pass the
measure,

The controversial procedure, done
n second- and third-tnmesier preg-
nancies. invoives an abaruton in
which the provider. according to the
bill. “parually vaginally defivers u
living tetus betore Killing the tetus
and completmg the delivery

“Parnal birth™ abortions. also
called "itact D&E™ (for dilation
and evacusuony. or “D&X™ (dilu-
ton and extracuon) are done bv on-
Iy u handful of US. physicians. m-
cluding Marun Haskell. MD. o
Dayton. Chio. and. until his recent
death. James T. McMahon. MD, of
the Los Angeles area. Dr. McMahon
said inoa 1993 AMNews terview
that he hud tramed aboul u half-
dozen phvsicrans o do the proce-
dure

The procedure usually mvoives
the extrachion ol an wntact fews. teet
first. through the birth canal. with
all but the head delivered. The sur-
geon lorees scissors into the base
of the skull. spreads them 1o enlarge

the opening. and uses suction 10 Temove the brain.

The procedure gained nolonety two years ago, when
abortion opponents started TUNMINg newspaper ads that
described and illustrated the method. Their goal was to
defeat an abortion rights bill then before Congress on
grounds it was so extreme that states would have no
ability to restrict even late-term abortions on viable fe-
tuses. The bill went nowhere. but strong reaction 1o the

Partial-Birth Abortion
Ban Act of 1995

Summary: Bans abortions in
which provider 'partially vaginally
delivers a living fetus before killing
the fetus and completing the
delivery.

any procedures or practices. On the
other hand. even some in the abor-
von provider communay find the
procedure diflicult to defend.

“1 huve very serious reservations
about this procedure.” said Colora-
do physiclan Warren Hern, MD.
The author of Abortten Procuce.
the paton’s most widely used text-
book on abortion swndards and
procedures. Dr. Hern specializes in
late-term pracedures

He opposes the bill. he said. be-
cause he thinks Congress his no
business dabbling in the pracuce of

Ji ¢ und because he thinks this

Exceptions: 'Life of mother’ and
physician belief that no other
procedure would suffice as
‘affirmative defense’ to

prosecution or civil action.
Penaities: Possibility of suits,
fines and/or imprisonment of up
0 TWO years.

Proponents: Procedure is

Opponents: Congress has no
business iegistating medical
sandards and procedures; bill
begins erosion of abortion rigies.

“There are

sgnities tust the beginning of a xe-
mes of lepisiatve attempts to chip
away al aborion nghis, But of the
pracedure in question he says. " You
really can't defend it. I'm not going
w tell somebody else that they
should not do this procedure. Bul
I'm nat going 10 do i1."

Dr. Hern's concerns center on
claims that the procedure sn late-
term pregnancy can be satest for
the pregnant women. and that with-
out this procedure women would
have died. "1 would dispute any
statement that this is the salest pro-
cedure 10 use.” he said.

Turning the fetus (o a breech po-
siion s “polentially dangerous.”
he added. “You have o be con-
cerned about causing amniotic fluid
embolism or placental abruption if
vou do that.™

Pamela Smith. MD. director of medical education.
Dept. of Ob-Gyn at M. Sinaj Hospital in Chicago.
added two more concerns: cervical incompetence in sub-
sequent pregnancies caused by three days of forceful
dilation of the cervix and uterine rupwure caused by
rotating the fetus within the womb.

no ob: encoun-

campaign prompied anti-abortion activists to use it
agam.

They drafted a bill that would ban the procedure.

tered in this country which require a partially delivered
human fetus 10 be destrayed to preserve the life of the
mother.” Dr. Smith wrote'in a letter to Canady.

v o
See ABORTION, page 70
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The procedure also has its defenders.
The procedure is a “well-recognized
and safe technique by those who pro-
vide abortion care,” Lewis H. Koplik,
MD, an Albuguerque, N.M., abortion
provider, said in a statement that ap-
peared in the Congressional Record.

“The risk of severe cervical lacera-
tion and the possibility of damage to
the uterine artery by a sharp fragment
of calvarium is virtually eliminated.
Without the release of thromboplastic
material from the fetal central nervous
system into the maternal circulation.
the risk of coagulation problems, DIC
[disseminated intravascular coagula-
tion}, does not occur. In skilled hands.
uterine perforation is almost un-
known,” Dr. Koplik said.

Bruce Ferguson. MD, another Albu-
querque abortion provider. said in a
letter released to Congress that the ban
could impact physicians performing
late-term abortions by other tech-
niques. He noted that there were
“many abortions in which a portion of
the fetus may pass into the vaginal ca-
nal and there is no clarification of what
is meant by ‘a living fetus. Does the
doctor have to do some kind of elec-
trocardiogram and brain wave test to
be able to prove their fetus was not
living before he allows a foot or hand
to pass through the cervix?”

Apart from medical and legal con-
cerns, the bill's focus on late-term
abortion also raises troubling ethical is-
sues. In fact, the whole strategy, ac-
cording 1o Rep. Chris Smith (R, N.J.),
is to force citizens and elected officials
to move beyond a philosophical dis-
cussion of *‘a woman’'s right to
choose,” and focus on the reality of
abortion. And, he said, 1o expose those
who support “abortion on demand” as
*“the real extremists.”

Another point of contention is the
reason the procedure is performed.
During the Nov. | debate before the
House, opponents of the bill repeatedly
stated that the procedure was used only
to save the life of the mother or when
the fetus had serious anomalies.

Rep. Vic Fazio (D, Calif.) said. “De-
spite the other side’s spin doctors —
real doctors know that the late-term
abortions this bill seeks to ban are rare
and they're done only when there is
no better alternative to save the wom-
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an, and. if possible, preserve her ability
to have children.” ] ‘
Dr. Hern said he could not imagine

a_circumstance in which this proceduie
_woullhe safest. He did ac%owlcagc‘
at some doctors use skull-decompres-

sion techniques. but he added that in
those cases fetal death has been in-
duced and the ferus would not pur-
posely be rotated into a breech posi-
tion.

Even some physicians who special-
ize in this procedure do not claim the
majority are performed to save the life
of the pregnant woman.

In his 1993 interview with AMNews,
Dr. Haskell conceded that 80% of his
late-term abortions were elective. Dr.
McMahon said he would not do an
elective abortion after 26 weeks. But
in a chart he released to the House

Judiciary Committee, ‘“‘depression”
was listed most often as the reason for
late-term nonelective abortions with
matenal indications. “Cleft lip” was
listed nine times under fetal indica-
tions. e——— %
The accuracy of the article was chal-
lenged, two years after publication, by
Dr. Haskell and the National Abortion
Federation, who told Congress the doc-
tors were quoted “out of context.” AM-
News Editor Barbara Bolsen defended
the article, saying AMNews “had full
documentation of the interviews, in-
cluding tape recordings and tran-
scripts.”

Bolsen gave the committee a tran-
script of the contested quotes. includ-
ing the following, in which Dr. Haskell
was asked if the fetus was dead before
the end of the procedure.

“No it’s not. No. it’s really not. A
percentage are for various numbers of
reasons. Some just because of the
stress — intrauterine stress during, you
know, the two days that the cervix is
being dilated. Sometimes the mem-
branes rupture and it takes a very small
superficial infection to kill a fetus in
utero when the membranes are broke;

“So in my case, I would say proba-
bly about a third of those are definitely
are dead before 1 actually start to re-
move the fetus. And probably the other
two-thirds are not,” said Dr. Haskell.

In a leuer to Congress before his
death, Dr. McMahon stated that medi-
cations given to the mother induce “a
medical coma™ in the fetus, and “there l
is neurological fetal demise.”

But Watson Bowes, MD, a material- )
fetal specialist at University of North

——
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Carolina. Chapel Hill, said in a letter
to Canady that Dr. McMahon's state-
ment “suggests a lack of understanding
of maternal-fetal pharmacoiogy. . . .
Having cared for pregnant women who
for one reason or another required sur-
gical procedures in the second trimes-
ter, | know they were often heavily
sedated or anesthesized for the proce-
dures, and the fewses did not die.”

Next move in the Senate

At AMNews press time, the Senate
was scheduled to debate the bill. Op-
ponents were lining up to tack on
amendments. hoping to gut the mea-
sure or send it back to a committee
where it could be watered down or re-
Jjected.

In a statement about the bill, Presi-
dent Clinton did not use the word “ve-

t0.” But he said he “cannot support™
a bill that did not provide an exception
to protect the life and heaith of the
mother. Senate apponents of the bill
say they will focus on the fact that it
does not provide such an exception.

The bill does provide an affirmative
defense to a physician who provides
this type of abortion if he or she rea-
sonably believes the procedure was
necessary to save the life of the mother
and no other method would suffice.

But Rep. Patricia Schroeder (D, Co-
lo.) says that’s not sufficient. “This
means that it is available to the doctor
after the handcuffs have snapped
around his or her wrists. bond has been
posted. and the criminal trial is under
way,” she said during the House de-
bate.

Canady disagrees. "No physician is
going to be prosecuted and convicted
under this law if he or she reasonably
believes the procedure is necessary to
save the life of the mother.”

Organized medicine positions vary
The physician community is split on
the biil. The California Medical Assn.,
which says it does not advocate elec-
tive abortions in later pregnancy, op-
poses it as “an unwarranted intrusion
into the physician-patient relationship.”
The American College of Obstetricians
and Gynecologists also opposes it on
grounds it would “supersede the medi-
cal judgment of trained physicians and
. would criminalize medical proce-
dures that may be necessary to save
the life of a woman,” said spokeswom-
an Alice Kirkman.

The AMA has chosen to take no
position on the bill. although its Coun-
cil on Legislation unanimously recom-
mended support. AMA Trustee Nancy
W. Dickey, MD, noted that although
the board considered seriously the
council’s recommendations. it ultimate-
ly decided to take no position. because
it had concerns about some of the bill's
language and about Congress legislat-
ing medical procedures. .

Meanwhile, each side in the abortion
debate is calling news conferences to
announce how necessary or how omi-
nous the bill is. Opponents highlight
poignant stories of women who have
elected to terminate wanted pregnan-
cies because of major fetal anomalies.

Rep. Nita Lowey (D. N.Y.) toid the
story of Claudia Ames, a Santa Monica
woman who said the procedure had
saved her life and saved her tamily.

Ames told Lowey that six months
into her pregnancy. she discovered the
child suffered from severe anomalies
that made its survival impossible and
placed Ames’ life at risk. .

The bill's backers were ‘‘attempting
to exploit one of the greatest tragedies
any family can ever face by using
graphic pictures and sensationalized
language and distortions.” Ames said.

Proponents focus on the procedure’s
cruelty. Frequently quoted is testimony
of a nurse, Brenda Shafer, RN, who
witnessed three of these procedures in
Dr. Haskell's clinic and called it “the
most hornifying experience of my life.

“The baby's body was moving. His
little fingers were clasping together. He
was kicking his feet.” Afterwards, she
said. “he threw the baby in a pan.”
She said she saw the baby move. “I
still have nightmares about what |
saw.”

Dr. Hern says if the bill becomes
law. he expects it to have “virtually no
significance™ clinically. But on a po-
litical level, “it is very, very signifi-
cam.”

“This bill's about politics.” he said,
“it's not about medicine.”



An interview with
W. Martin Haskell, MD

Last summer, American Medical News
rana story on abortion specialists. Included
was W. Martin Haskell, MD, a Cincinnati
physician who introduced the D& X proce-
dure for second trimester abortions. The
Academy received several eulls fequesting
nformation about D & X. The following
interview provides an overview.

Q: What motivated you to become an abor-
tion specialist?
At Istumbled into it by accident. ldidan
internship in anesthesia. | worked for a
Yyeat in general practice in Alabama, [ did
twoyearsingeneral surgery, then switched
into family practice to get board certified,
My intenrions at that time were topointo
emergency medicine,
but | ee:

Fenjoyed surpery.

zed theee wi an abamdinee of
really moad surpeons here Cincinnaei. 1
didn't feet I'd make much of 2 contriby-
tion. ['d be just anocher good surgeon.
Whilewasin family practice, I gotapare-
time job in the Women's Cener. Over
the course of several months, | recognized
things there could be runa lot better, with
a much more professional level of ser-
vice-—not necessarily in terms of medical
care—in teems of counseling, the physi-
<al faciltey, patient flow, and in the qual.
1ty of people who provided support ser-
vices. The typical abortion patient spends
less than ten minutes with the physician
who performs the sur, ery. Yet, that pa-
tient might be in the facility for three
hours. When | calked to other physicians
whose patiencs were referred here, | saw
problems that could be easily correcred, |
realized there was an opportunity o im-
prove overall quality of care, and make a
contribution. [ own the center now.

18

Q: Back in 1979 when you were making

these decisions, did you consider "yourself pro-
choice?
A: ['veneverbeenan activist, I've always
fele that no matter what the issue, you
prove your convictions by your hard
work—not by yelli_ng and screaming.

Q: Have there been threats against you?
A: Notdirectly. Pro.life activist Randall
Terry recently said to me thac he was
guingtodueverything within hispowerto
have me tried like a Nazi war criminal.

Q: ArecentAmerican Medical News article
statedthatthe medical community hadn'treally
established a point of fetal viabilty. Why not?
A: Probably because it ean't be estab-
lished with uniform certamry, Riological
systemsarc highly vaciable, The wenerally
acveptad ponnt of letal vinbility i around
24-26-weeks. But you can'r taku o given
pointin fetal development and apply thar
100 percent of the time. It just doesn’t
happen that way. If you look at premature
deliveries and survival percentages at dif-
ferent weeks of gestauion, you'll gee 24.
week fecuses with some survival rate. The
fact that you get some survivors demon-
scrates the difftcuity in defining 3 potne.

Q: Most women who get aboruons end
pregnancies dunng the first inmester. Who is
the typical second-tnmester patient?

A: ldon't know that there is 2 typical
second-trimester abortion. But if you look
atthe spectrum of abortions { most women
are between the ages of 19 and 29) they
tend o be younger. Some are older. The
typical thing that happens with older
women is that they never realized they
wete pregnantbecause they were continu-

ing to bleed during the pregnancy. The
other thing we see with older women is
fetal malformations or Down's Syndrome.
These are being diagnased much earlier
now than they used 1o be, We're secing 2
lot of genetic diagnoses with ultrasound
andamniocentesisat 1718 weeks inscead
of 22-24 weeks. With the teenagers, any-
bady who has ever worked with or had
feenagers ean appreciate how unpredict-
able they can be a ritmes. They have adule
bodies, but a lot of umes they don't have
adult minds. Sothert reaction to problems
tends to be much more emorional than an
adult’s might be. ft's a question of matu-
rity. So even though they may have been
educated abour all kinds of issves in repro-
ductive health, whena teenager becomes
pregnant, depending upon her relation-
ship with her family. the amount of peer
support she has—everv one is a highly-
times they d
unnil_they can oo higer contain the
problem and it finally com 5 out, Some-

times ic’s money: It takes them a while to

mdwvidal ¢ine—

get the money. Sometimes it's just denial.

Q: Do you think more information on absti-

nence and contraceplives would decrease the
number of teenage pregnancies?
A: 1 grew up in the sixties and nobody
tatked about contraception with teenag-
ersn the sixties. But today, though it may
be controversial in some areas, there's a
lot being taught about reproductive health
in the high school curricula. I chink 2 lot
more is being done, but the bottom line is
we're all still just human—with human
emotions, and particularly with teenag-
ers. a sense of invulnerability; it can’t
happen to me. So education helps a lot,
but it's not going to eliminate the prob-
lem. You can teach a person the skitls, but
you can't make them use them.
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Q: Does it bother you that a secong Inmes-
ter letus so closely resembles a baby?
A: [ really don't think about it. | don't
have a problem with believing the fetus is
a fertilized egg. Sure 1t becomes more
physically developed but it lacks emo-
tional development. It doesn't have the

Q: Whatied you to deveiop D & X 7

A: D&E', the procedure typically used
for lacer abortions, have always beensome-
what problematic because of the tough-
ness and development of the fetal tissues.
Mast physicians do terminations after 20
weeks by saline infusion or prostegiandin

mental capacity for self. . It's
neverbeen an ethical dilemma for me. For
people for whom that is an ethical di-
lemma, this ceraainly wouldn't be a field
they'd wan to go inco. Many of our pa-
uents have echical dilemmas about abor.
tion. [don't feel it's my role as a physician
totell hershe should not have an abortion
because of her ethical feelings. As indi-
viduals grow and mature, learn more, feel
more, experience more, their perspective
about themselves and life, morality and
ethicschange. Facingthe siuation of: abor-
ton is a pare of thac passage through life
for some women—how they resolve that
s their decision. | can be their advisor
much as a lawyer can be; he can tell you
Yyour options., but he can't make you file 2
suicor tell you not to file a suje, Myrole is
to provide a service and, to a limiced
degree. help women understand chem-
selves when they make theirdecision. I'm
not to tell them what's right or wrong.

ind whiche the fe d
allows tissue to soften. Here in Cincin.
nati, [ neverreally explored it, bue I didn’t
think [ had that option. There cerainly
weren't hospitals willing to allow induc.
tions past 18 weeks—even Jewish, when
they did abortions, their limit was 18
weeks. [ don’t know about University.
What [ saw here in my practice, because
we did D & Es, was that we had patients
who needed terminations at a facer date.
So we learned the skills, The later we did
them, the more we saw patients who
needed them still later, Buyg | just kepc
doing D & Es because that was what [ was
comfortable with, up uncil 24 weeks. But
they were very tough. Sometimes ic was a
45-minute operation. | noticed that some
ofthe later D& Es were very, very easy. So
I asked myself why can't they all happen

thisway. Yousee the casy ones would have

afoor length presentauo You'd reach u;

and blhefooto((h_e_us.pulltheinu»
down and the head would hang up anc
then you would collapse the head and take
1 out. it was easy. At firse, | would reach
m wdentify a lower extrem-
1wy blindly wich the tip of mv (nstrument
I'd get 1t ighe about 30.50 percent of the
tme. Then [ said, “Well gee, if | juse put
the ultrasound up there [ could see ¢ all
and I wouldn’t have to feel atound for 1c.’
[ did ¢hat and sure enough, | found 1 99
percent of the time. Kind of serendipity.

Q: Does the fetus fee/ pain?

A: Neurological pain and perception of
Pin are not the same. Abortion stimu-
lates fibers, buc the perception of pain, the
memory of pain that we fearand dread are
not chere. I'm not an expert, but my un-
derstanding is that fetal development is
insufficient for consciousness. It's 2 lot
like pets. We like to chink they think like
we do. We ascribe human-like feelings o
them, but they are not capableofthe same
self-awareness we are. Ir's the same with
fetuses. It's natural toproject what we feel
for babies to a 24-week old ferus.0

TheD&X Prmedum—uumwmmm;nammmwmmwms
‘weeks. was developed i IMowuﬂmw.liﬂ,MD. Nt is 3 modficabon of

Q: Do your patients ever 7
A: Between our two centers, thac hap-
pensmaybe oncea week. There'sa patient
who changes her mind or becomes truly
ambivalent and goes home to reconsider,
then might come back a week or two later.
[ feel thar’s one of the strengths of how we
approach thingshere. We try not co create
pressure to havean abortion., Qurviewh,s
alwaysbeen chat there are enough women
who want abortions thar we don’t have 1o
coerce anyone to have one. We've always
been strongly 2EAMNSC pressure on our pa-
tients to go ahead with an abortion.

Q: How expensive 15 a second inmester
aboron?

A: Feesrangefrom$1,200. | £600depend-

1ng on length of preenancy. More insur-
ancecompaniescoverabortion chan don't
coveric. About 15 percent of our Patiencs
WORN't use insurance because they wanr ¢y
matnun privacy. About 10-20 percent
use tnsurance. The rest pay vur of puckut

e s nisrye FALL 1993
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committse, inc.
(202) 626-8820, www.nrlc.org

Key Facts on Partial-Birth Abortion

February 14, 2003

For further information, contact the Federal Legislation Department at the National
Right to Life Committee (NRLC) at Legfederal@aol.com or 202-626-8820, and visit
the Partial-Birth Abortion section of the National Right to Life website at
www.nrlc.org/abortion/pba/index.html, especially www.nrlc.org/abortion/pba/test. html.

® The Partial-Birth Abortion Ban Act (H.R. 760, S. 3) would ban performance of a
partial-birth abortion except if it were necessary to the save a mother's life. The bill
defines partial-birth abortion as an abortion in which “the person performing the abortion
deliberately and intentionally vaginally delivers a living fetus until, in the case of a head-
first presentation, the entire fetal head is outside the body of the mother, or, in the case of
breech presentation, any part of the fetal trunk past the navel is outside the body of the
mother,” and then kills the baby. The bill would permit use of the procedure if “necessary
to save the life of a mother whose life is endangered by a physical disorder, physical
illness, or physical injury, including a life-endangering physical condition caused by or
arising from the pregnancy itself.”

# In a partial-birth abortion, the abortionist pulls a living baby feet-first out of the womb
and into the birth canal (vagina), except for the head, which the abortionist purposely
keeps lodged just inside the cervix (the opening to the womb). The abortionist punctures
the base of the baby’s skull with a surgical instrument, such as a long surgical scissors or a
pointed hollow metal tube called a trochar. He then inserts a catheter (tube) into the
wound, and removes the baby's brain with a powerful suction machine. This causes the
skull to collapse, after which the abortionist completes the delivery of the now-dead baby.
(See www.house.gov/burton/RSC/haskellinstructional. pdf)

® The January 2003 Gallup poll found that 70% favored and 25% opposed “a law that
would make it illegal to perform a specific abortion procedure conducted in the last six
months of pregnancy known as ‘partial birth abortion,” except in cases necessary to save
the life of the mother.” (margin of error +/- 3%)

® The term “partial-birth™ is perfectly accurate. Under both federal law and most state
laws, a “live birth” occurs when a baby is entirely expelled from the mother and shows any
signs of life, however briefly -- regardless of whether the baby is “viable,” i.e., developed
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enough to be sustained outside the womb with neo-natal medical assistance. Even at 4%
months (20 weeks), perinatologists say that if a baby is expelled or removed completely
from the uterus, she will usually gasp for breath and sometimes survive for hours, even
though lung development is usually insufficient to permit successful sustained respiration
until 23 weeks.

¢ Some prominent defenders of partial-birth abortions, such as NARAL's Kate
Michelman and syndicated columnist Ellen Goodman, insisted that anesthesia kills the
babies before they are removed from the womb. This myth has been refuted by
professional societies of anesthesiologists. In reality, the babies are alive and experience
great pain when subjected to a partial-birth abortion. [Documentation on request.]

@ Partial-birth abortions are performed thousands of times annually on healthy babies of
healthy mothers. In 1997, Ron Fitzsimmons, executive director of the National Coalition
of Abortion Providers (1997), estimated that the method was used 3,000 to 5,000 times
annually. “In the vast majority of cases, the procedure is performed on a healthy mother
with a healthy fetus that is 20 weeks or more along, Fitzsimmons said.” (The New York
Times, Feb. 26, 1997, p. A11.) (See clippings at www.nrlc.org/abortion/pba/index.html, in
the late 1996 and early 1997 archive.) In January 2003, even the Alan Guttmacher
Institute — an affiliate of Planned Parenthood — published a survey of abortion providers
that estimated that 2,200 abortions were performed by the method in the year 2000. While
that figure is surely low (see www.nrlc.org/press_releases_new/release(11503 html), it is
more than triple the number that AGI estimated in its most recent previous survey (for
1996).

® |n January 1997, the PBS program Media Martters showed that in 1995-96, the news
media largely swallowed a pro-abortion “party line” that partial-birth abortions are
performed rarely and only in extreme medical circumstances -- claims later discredited.
(See www.pbs.org/wnet/mediamatters99/transcript2.html)

® “Phony ban” counterproposals advanced by Reps. Steny Hoyer (D-Md.) and Jim
Greenwood (R-Pa.) would place no limits on partial-birth abortions in the fifth and sixth
months of pregnancy, when the vast majority of partial-birth abortions occur.
Furthermore, these “phony bans” would allow an abortion even in the seventh month and
later if an abortionist asserts that a baby is not “viable” or that an abortion is required to
preserve “health.” Reps. Hoyer and Greenwood admitted that their proposal would allow
third-trimester abortions even for (in their words) “mental health™ reasons.
(www.nrle.org/abortion/pba/Phony%20ban%200n%20late-term.pdf )

® Another “phony ban” substitute amendment proposed in the past by Senator Tom
Daschle (D-SD) and Richard Durbin (D-I1.) would not affect the typical partial-birth
abortions performed in the late second trimester. Even in the seventh month and later, the
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substitute would permit abortions based on any degree of “risk” of “grievous injury to her
physical health.” Dr. Warren Hern, a leading practitioner of very late abortions who wrote
the textbook Abortion Practice, commented on the Daschle amendment, I say every
pregnancy carries a risk of death,” and therefore, “1 will certify that any pregnancy is a
threat to a woman's life and could cause ‘grievous injury’ to her ‘physical health.”” (in
USA Today and Washington Times, both May 15, 1997) In other words, under the
Daschle-Durbin amendment, any pregnant woman would qualify for an abortion even in
the seventh month and later.

® Although usually used in the fifth and sixth months, the partial-birth abortion method is
also used to perform abortions in the third trimester -- that is, the seventh month and later.
In Kansas, the only state in which the law requires separate reporting of partial-birth
abortions, abortionists reported in 1999 they had performed 182 partial-birth abortions on
babies who were defined by the abortionists themselves as “viable,” and they also reported
that all 182 of these were performed for “mental” (as opposed to “physical”) health
reasons. See page 11 of this state report: www.kdhe.state.ks.us/hci/99itopl.pdf

® In a written submission to the House Judiciary Committee in June, 1995, the late Dr.
James McMahon — who is considered to be the developer of the method — explicitly
acknowledged that he performed such abortions on babies with no “flaw” whatever, even
in the third trimester, for such reasons as mere youth of the mother or for “psychiatric”
difficulties. Indeed, even at 29 weeks -- well into the seventh month -- one-fourth of the
babies that McMahon aborted had no “flaw,” however minor. Moreover, McMahon’s
submission showed that in a “series™ of about 2,000 such abortions that he performed, only
9% were performed for “maternal [health] indications,” and of that group, the most
common reason was “depression.”

® The Physicians’ Ad Hoc Coalition for Truth (PHACT) -- a group of over 600 physician-
specialists (mostly in obstetrics, perinatology, and related disciplines) -- has spoken out to
dispute claims that some women need partial-birth abortions to avoid serious physical
injury. PHACT said: “We, and many other doctors across the United States, regularly
treat women whose unborn children suffer these and other serious conditions. Never is the
partial-birth procedure medically indicated. Rather, such infants are regularly and safely
delivered live, vaginally, with no threat to the mother's health or fertility.” In September,
1996, former Surgeon General C. Everett Koop and other PHACT members said that
“partial-birth abortion is never medically necessary to protect a mother's health or her
tuture fertility. On the contrary, this procedure can pose a significant threat to both.”

® InMay, 1997, the Partial-Birth Abortion Ban Act (then H.R. 1122) was endorsed by the
American Medical Association. In a letter to Senator Rick Santorum (R-Pa.), AMA
Executive Vice President P. John Seward, M.D., wrote, “Thank you for the opportunity to
work with you towards restricting a procedure we all agree is not good medicine.”
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DOCUMENTS SUNBMITTED BY REPRESENTATIVE JERROLD NADLER

PREPARED STATEMENT OF VANESSA CULLINS

I am Vanessa Cullins, M.D., M.P.H., M.B.A. I am a board-certified obstetrician-
gynecologist with Masters degrees in both Public Health and Business Administra-
tion. I currently serve as the Vice President of Medical Affairs for Planned Parent-
hood Federation of America (PPFA), the nation’s largest and most trusted provider
of reproductive health care and education. Each year, nearly five million women,
men, and teenagers receive reproductive health services at the 875 centers operated
by the Planned Parenthood network of 125 affiliates, serving communities in 49
states and the District of Columbia.

I received my medical training (medical school, internship, and residency) from
the Johns Hopkins University School of Medicine/Johns Hopkins Hospital. I received
my Public Health degree from Johns Hopkins University School of Hygiene and
Public Health, and my M.B.A. degree from the Wharton School, University of Penn-
sylvania. I am currently a member of the National Medical Association (NMA), the
American Medical Association (AMA), and the American College of Obstetricians &
Gynecologists (ACOG).

Among other professional positions I held before beginning work for PPFA, I
served as an assistant professor at Johns Hopkins University School of Medicine,
and was an attending physician in the obstetrics and gynecology department at
Johns Hopkins Bayview Medical Center. In addition, I have published extensively
and made numerous presentations in the area of obstetrics and gynecology.

I submit this testimony in opposition to H.R. 760, the so-called “Partial-Birth
Abortion Ban Act of 2003” (the “2003 Abortion Ban Bill”). Based on my extensive
training and clinical experience in the provision of health care for women, including
abortion, it is my medical judgment that the 2003 Abortion Ban Bill would harm
the health of many women 1n this country.

A. THE BILL PREVENTS DOCTORS FROM EXERCISING NECESSARY DISCRETION

Central to women’s ability to protect their health in the context of abortion (or
any other medical matter) is the ability of their physician to exercise appropriate
medical judgment. The physician’s main goal in performing any abortion is to termi-
nate the pregnancy by the method that is safest for the patient. A physician, in con-
sultation with his or her patient, chooses the most appropriate and safest procedure
for that patient based on a variety of factors, including the patient’s overall medical
condition; the physician’s training in the procedure; the gestational age, size, and
presentation of the fetus; the extent of dilatation of the cervix; the existence of fetal
abnormalities; and a patient’s desire, for example, to avoid prolonged labor and hos-
pitalization.!

The risk of a particular abortion procedure varies in every case, depending on the
individual woman’s health, the skill of the physician, the medical facilities available,
and how the selected procedure proceeds. With any abortion procedure, several fac-
tors determine how the procedure will proceed—including the size and orientation
of the fetus, the amount of dilation, the condition of the cervix and uterus, and the
patient’s overall health and medical condition. The physician must adapt his or her
technique as the surgery proceeds in light of the individual patient’s needs. It is,
therefore, essential that in providing care, physicians have discretion to consider the
full panoply of safe methods and techniques of abortion and to proceed in the way
most appropriate for each patient.

By attempting to legislate which abortion procedures are permitted, and which
banned, this legislation takes away from physicians the full armamentarium of tech-
niques that may be necessary in any particular case to provide an abortion in the
safest possible manner for each patient. It thus denies physicians the necessary dis-
cretion to provide medical care with the safety and health of their patients as their
foremost concern. If this bill were to become law and the physician continued to ad-
here to the medically and ethically appropriate course of treatment, he or she would
risk criminal prosecution and imprisonment, as well as civil lawsuits. And if the
physician strictly followed H.R. 760’s prescriptions, the inevitable result would be
to force some women to undergo less safe procedures than their physician would
otherwise perform. This is unacceptable.

For this reason, I fully endorse the conclusion of ACOG that “[t]he potential exists
that legislation prohibiting specific medical practices, such as intact D&X, may out-
law techniques that are critical to the lives and health of American women. The

1See KENNETH E. NISWANDER & ARTHUR T. EVANS, MANUAL OF OBSTETRICS 15 (5th ed. 1996).
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intervention of legislative bodies into medical decision making is inappropriate, ill
advised, and dangerous.” 2

B. THE SCOPE OF THE BAN IS UNCLEAR, BUT EVEN IF IT BANNED ONLY D&X ABORTIONS
IT WOULD DEPRIVE WOMEN OF A SAFE ABORTION OPTION

Although the findings to the 2003 Abortion Ban Bill suggest that the sponsors in-
tend to ban only the abortion procedure known (interchangeably) as intact dilation
and extraction or dilation and extraction (“intact D&E” or “D&X”) (see Finding
Number 1), the operative language of the bill, however, is not so limited. Indeed,
as I read the language of the bill itself (proposed 18 U.S.C. § 1531(b)), it would ban
not only the D&X procedure, as ACOG defines it, but also dilation and evacuation
(D&E) and induction abortions. D&E is the most commonly performed second-tri-
mester abortion procedure. Together, D&E and D&X abortions comprise approxi-
mately 96% of all second-trimester abortions performed in this country.? Induction
abortions account for most of the remaining 4% of second-trimester abortions.* In-
duction abortions require hospitalization and are more expensive than D&E or D&X
abcl)(rtison. While induction is a safe procedure, for some women, it poses unacceptable
risks.

Given that almost all second-trimester abortions in this country are performed
using the D&E or D&X methods or by induction, a ban on these methods would con-
stitute a virtual ban on previability second-trimester abortions in this country.
Therefore, if this bill became law, physicians in this country would be forced either:
(1) to perform virtually all second-trimester abortions under threat of criminal and
civil prosecution; (2) to alter their medical practices in ways that threaten maternal
health and increase the cost and burden of the abortion procedure, or (3) to cease
providing second-trimester abortions altogether. This would turn back the clock and
lower the standards of obstetrical and gynecological care in this country to a level
not seen since before abortion was legalized.

Even if the 2003 Abortion Ban Bill were limited to banning the D&X procedure,
it would nonetheless pose significant health risks for some women. I strongly dis-
agree with the statements in the bill’s Findings that D&X is outside the standard
of medical care and poses serious risks to a woman’s health. (Findings Numbers 1,
13.) In fact, based on my clinical experience and observations, and my discussions
with other physicians, it is my professional opinion that D&X is within the accepted
standard of care and is not only safe, but for some women may be safer than other
abortion methods. As the Supreme Court explained in Stenberg v. Carhart, “the
record shows that significant medical authority supports the proposition that in
some circumstances, D&X would be the safest procedure.”® Indeed, the Court con-
clulge,u% that “a statute that altogether forbids D&X creates a significant health
risk.”

D&X abortions offer a variety of potential safety advantages over other procedures
used during the same gestational period.

First, compared to D&E abortions, D&X involves less risk of uterine perforation
or cervical laceration because it requires fewer passes into the uterus with sharp
instruments.

Second, there is considerable evidence that D&X reduces the risk of retained fetal
tissue, a serious complication that can cause maternal death or injury.

Third, D&X may be safer than available alternatives for women with particular
health conditions. As ACOG has concluded, D&X may be “the best or most appro-
priate procedure in a particular circumstance to save the life or preserve the health
of a woman.”® D&X may also be the most appropriate method in the presence of
certain fetal indications. For example, D&X “may be especially useful in the pres-

2ACOG’s Statement of Policy, Statement on Intact Dilatation and Extraction (Jan. 1997)
(“ACOG Statement”), at 2 (emphasis in original omitted); see also ACOG’s Statement on So-
Called “Partial Birth Abortion” Laws (Feb. 2002).

3Joy Herndon et al., Abortion Surveillance—United States, 1998, in CDC Surveillance Sum-
mii}ijs, 51 MMWR (No. SS-3) 32 (Table 18) (Centers for Disease Control, June 7, 2002).

5In an induction, the physician uses one of several substances and methods to induce pre-
term labor. ACOG, Practice Bulletin No. 10, Induction of Labor at 1 (Nov. 1999). Some medical
authorities indicate that induction often is unsuccessful prior to approximately 16 weeks from
the woman’s last menstrual period (“LMP”) because the uterus is less responsive to the inducing
agents. See EUGENE GLICK, SURGICAL ABORTION at 46—48 (1998). In the case of an incomplete
or unsuccessful induction, a subsequent surgical abortion procedure is necessary. See A CLINI-
CIAN’S GUIDE TO MEDICAL AND SURGICAL ABORTION at 125 (Maureen Paul et al. eds., 1999).

6530 U.S. 914, 932 (2000).

71d. at 938.

8 ACOG Statement at 2.
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ence of fetal abnormalities, such as hydrocephalus” because it entails reducing the
size of the fetal skull “to allow a smaller diameter to pass through the cervix, thus
reducing risk of cervical injury.”® In addition, “intactness allows unhampered eval-
uation of structural abnormalities” in the fetus and can thus aid in diagnosing fetal
anomalies. Finally, an intact fetus can “aid . . . patients grieving a wanted preg-
nancy by providing the opportunity for a final act of bonding.” 10

Fourth, D&X procedures usually take less time than other abortion methods used
at a comparable stage of pregnancy, which can have significant health advantages.

Based on my clinical experience and knowledge of this field, there is no reliable
medical evidence to support the claim in H.R. 760’s Findings that D&X endangers
maternal health. (Finding Number 14(A).) The Findings claim that the amount of
cervical dilatation involved in D&X procedures heightens the risk of cervical incom-
petence or cervical trauma. Many D&E procedures, however, involve similar
amounts of dilatation, and of course childbirth involves even more dilatation. The
concern stated in the Findings about the risks posed by the physician repositioning
the fetus into a footling breech, is similarly misplaced. Some clinicians recommend
repositioning the fetus in some D&Es, depending on how the fetus initially presents.
Moreover, the Findings suggest that the use of sharp instruments to collapse the
head in a D&X is more dangerous than repeated instrument passes into the uterus
in a D&E. But the physician can visualize and feel the surgical field during a D&X
and therefore the instrument can be carefully guided, thus minimizing risk to the
woman.

Finally, H.R. 760’s sponsors attempt to rely on the lack of comparative studies or
peer-reviewed articles relating to the D&X procedure. (Finding Number 14(B).)
However, the development and medical acceptance of safe surgical procedures is not
always achieved by orderly and controlled testing. For example, the most common
abortion procedures used today were all developed years ago by physicians who
slightly varied their technique to achieve greater safety for their patients, found
that the variation did improve the safety, and then taught the new technique to
their colleagues. Similarly, open heart surgery (as an example) was not tested in
a randomized, controlled way. Rather, physicians figured out how to perform the
surgery, and did so. As patients lived, physicians kept doing it, and got better at
it.

Moreover, given the security concerns that are ever-present for doctors who per-
form abortions, physicians who use the D&X procedure may be understandably re-
luctant to publicly acknowledge that they use this procedure, and may be even more
reluctant to participate in a study and then publish the results. Therefore, the
dearth of peer-reviewed studies of D&X (described in Finding Number 14(B)), is not
Zurprising and does not indicate anything negative about the safety of D&X proce-

ures.

C. H.R. 760 WILL HARM WOMEN’S HEALTH

The bill’s ban on safe abortion procedures that are within the standard of care
strips physicians of the discretion they need to make critical medical judgments.
This will result in an unacceptable risk to women’s health. Given the safety advan-
tages of D&E, D&X and induction procedures over other abortion procedures, ban-
ning these procedures will necessarily harm women and deprive them of optimal
care. As a physician and a woman, I consider this result unacceptable.

It is unconscionable that Congress is attempting to legislatively ban safe and nec-
essary medical procedures, and thereby to deny patients optimal medical care. The
practice of medicine must be left to doctors and medical professionals.

HIRstrongly urge this Subcommittee to stop trying to practice medicine and to reject

.R. 760.

9David A. Grimes, The Continuing Need for Late Abortions, 280 JAMA 747, 748 (Aug. 26,
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March 5, 2003

The Honorable Barbara Boxer
United States Senate

112 Hart

Washington, D.C. 20510

Dear Senator Boxer:

I understand that your will be considering Senate S. 3, the ban on abortion procedures,
soon and would like to offer some medical information that may assist you in your
efforts. Important stakes for women'’s health are involved: if Congress enacts such a
sweeping ban, the result could effectively ban safe and common, pre-viability abortion
procedures.

By way of background, | am an adjunct professor in the Department of Obstetrics,
Gynecology and Reproductive Sciences at the University of California, San Francisco,
where | co-direct the Center for Reproductive Health Research and Policy. Formerly, |
directed the Reproductive Health program for the Henry J. Kaiser Family Foundation and
served as Deputy Assistant Secretary for Population Affairs for the United States
Department of Health and Human Services. | represented the United States at the
International Conference on Population and Development (ICPD) in Cairo, Egypt, and
currently serve on a number of Boards for organizations that promote emergency
contraception and new contraceptive technologies, and support reducing teen
pregnancy. My medical and policy areas of expertise are in the family planning and
reproductive health, prevention of sexually transmitted infections including HIV/AIDS,
and enhancing international and family planning.

The proposed ban on abortion procedures criminalizes abortions in which the provider
“deliberately and intentionally vaginally delivers a living fetus . . . for the purpose of
performing an overt act that the person knows will kill the partially delivered living fetus. .
..” The criminal ban being considered is flawed in a number of respects:

« it fails to protect women’s health by omitting an exception for women'’s health;

¢ it menaces medical practice with the threat of criminal prosecution;

e itencompasses a range of abortion procedures; and

* itleaves women in need of second trimester abortions with far less safe medical
options: hysterotomy (similar to a cesarean section) and hysterectomy.

The proposed ban would potentially encompass several abortion methods, including
dilation and extraction (d&x, sometimes referred to as “intact d&e), dilation and
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evacuation (d&e), the most commaon second-trimester procedure. In addition, such a ban
could also apply to induction methods. Even if a physician is using induction as the
primary method for abortion, he or she may not be able to assure that the procedure
could be effected without running afoul of the proposed ban. A likely outcome if this
legislation is enacted and enforced is that physicians will fear criminal prosecution for
any second trimester abortion - and women will have no choice but to carry pregnancies
to term despite the risks to their health. It would be a sad day for medicine if Congress
decides that hysterotomy, hysterectomy, or unsafe continuation of pregnancy are
women’s only available options. Williams Obstefrics, one of the leading medical texts in
Obstetrics and Gynecology, has this to say about the hysteratomy “option” that the bill
leaves open:

Nottage and Liston (1975), based on a review of 700 hysterotomies,
rightfully concluded that the operation is outdated as a routine method for
terminating pregnancy. (original in bold). Cunningham and McDonald, et al,
Williams Obstetrics, 19" ed., (1993), p. 683.

Obviously, allowing women to have a hysterectomy means that Congress is authorizing
women to have an abortion at the price of their future fertility, and with the added risks

and costs of major surgery. In sum, the options left open are less safe for women who
need an abortion after the first timester of pregnancy.

I'd like to focus my attention on that subset of the women affected by this bill who face
grievous underlying medical conditions. To be sure, these are not the majority of women
who will be affected by this legislation, but the grave health conditions that could be
worsened by this bill illustrate how sweeping the legislation is.

Take for instance women who face hypertensive disorders such as eclampsia -
convulsions precipitated by pregnancy-induced or aggravated hypertension (high blood
pressure). This, along with infection and and hemorrhage, is one of the most common
causes of maternal death. With eclampsia, the kidneys and liver may be affected, and in
some cases, if the woman is not provided an abortion, her liver could rupture, she could
suffer a stroke, brain damage, or coma. Hypertensive disorders are conditions that can
develop over time or spiral out of control in short order, and doctors must be given the
latitude to terminate a pregnancy if necessary in the safest possible manner.

If the safest medical procedures are not available to terminate a pregnancy, severe
adverse health consequences are possible for some women who have underlying
medical conditions necessitating a termination of their pregnancies, including:

* death (risk of death higher with less safe abortion methods)
 infertility
e paralysis
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s coma
* stroke

¢ hemorrhage

e brain damage
¢ infection

* liver damage

¢ kidney damage

Legislation forcing doctors to forego medically indicated abortions or to use less safe but
politically-palatable procedures is simply unacceptable for women’s health.

Thank you very much, Senator, for your efforts to educate your colleagues about the
implications of the proposed ban on abortion procedures.

Sincerely,

Felicia H. Stewart, M.D.

PREPARED STATEMENT OF ANNE R. DAVIS

I am a physician licensed to practice medicine in New York and am board-cer-
tified in obstetrics and gynecology. I received my medical degree at Columbia Uni-
versity College of Physicians and Surgeons and completed my residency in Obstet-
rics and Gynecology at the University of Washington in Seattle. Since 1997, I have
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been an Assistant Professor in Clinical Obstetrics and Gynecology at Columbia Uni-
versity. In addition to my teaching responsibilities, I provide direct patient care.

I am a Fellow of the American College of Obstetricians and Gynecologists, and
also am a member of, among other organizations, the American Medical Women’s
Association, Physicians for Reproductive Choice and Health, and the Association of
Reproductive Health Professionals. As detailed on my Curriculum Vitae, a copy of
which is attached, I have published and lectured in the area of obstetrics and gyne-
cology.

I submit this testimony in opposition to H.R. 760, the so-called “Partial-Birth
Abortion Ban Act of 2003.” Based on my training and professional experience in the
field of women’s health care, it is my medical judgment that H.R. 760 would pose
a serious threat to women’s health.

H.R. 760 will severely limit physicians’ ability to provide the best medical care
to their patients. Because the bill is confusing and contradictory, it will be difficult
for physicians to interpret. However, the operative language of the bill appears to
ban safe and common abortion procedures used well before fetal viability, including
the most common methods of abortion used in the second-trimester, which starts at
approximately thirteen weeks of pregnancy. H.R. 760 is all the more harmful be-
cause it contains no exception for those instances when a procedure is necessary to
preserve a woman’s health, and includes only a dangerously inadequate exception
for those instances when a procedure is necessary to save a woman’s life.

H.R. 760, therefore, leaves physicians with the untenable choice of either per-
forming procedures under threat of criminal prosecution or ceasing to provide the
medical care that we deem most appropriate for a particular patient. Either choice
poses grave risks to patient care.

I. BACKGROUND ON ABORTIONS IN THE UNITED STATES

In the United States, almost 90% of abortions take place during the first trimester
of pregnancy.! Less than 2% of abortions in the United States take place at or after
twenty-one weeks measured from the date of the woman’s last menstrual period
(LMP).2

There are a variety of complicated circumstances that prompt women to terminate
pregnancies. Many women end unplanned pregnancies for a wide range of reasons
including their age, their family situation, and their personal circumstances. Some
women who seek abortions are pregnant as a result of rape or incest.

Still other women are forced to terminate wanted pregnancies. These include
women who learn that their fetuses have severe, potentially fatal, anomalies. Some
anomalies are sure to be fatal within days, if not minutes, of birth. Trisomy 13 and
trisomy 18, for example, cause severe malformations and usually lead to death with-
in twenty-four hours of birth. Anencephaly—a condition characterized by markedly
defective development of the brain and skull—results in death before birth or soon
after. Other conditions might permit survival but cause severe, life-long impairment.
For example, Tay-Sachs disease usually results in death at three or four years of
age. Women carrying fetuses with such conditions often choose to terminate their
pregnancies due to the very poor prognosis.

Some women require abortions because their pregnancies compromise their
health. In some instances, the patient has a preexisting medical condition that is
exacerbated by her pregnancy. For example, women with certain kinds of heart dis-
ease are at increased risk during pregnancy, with the risk of maternal and fetal
death as high as fifty percent. Women who develop peripartum cardiomyopathy, a
condition in which the heart muscle does not pump blood sufficiently, are at serious
risk of cardiac failure. Women with conditions such as renal (kidney) and liver dis-
ease may experience exacerbation of those diseases as a result of the pregnancy.

Some women who have cancer learn that they are pregnant. In these cases, al-
though the pregnancy does not threaten the patient’s life, she may require treat-
ment with chemotheraphy or radiation, which is inconsistent with carrying a preg-
nancy to term.

Even for women without preexisting medical problems, dangerous conditions may
develop during pregnancy. One such condiction is pre-eclampsia, a pregnancy-in-
duced hypertension that can result in cerebral hemorrhage, as well as liver dysfunc-
tion or failure, kidney failure, temporary or permanent visual disturbances or vision

1Laurie D. Elam-Evans et al., Abortion Surveillance—United States, 1999, in CDC Surveil-
lance Summaries, 51 MMWR (No. SS-9) 4, 5, 12, 18 (Table 1, 6) (Centers for Disease Control,
Nov. 29, 2002).

2]d.



193

loss, and coma. In these situations, abortion may be indicated to preserve the pa-
tient’s health or life.

Although only 10% of abortions in this country take place in the second trimester
of pregnancy, these post-first-trimester abortions may take place because of the cir-
cumstances I have just described. This is because it is often not possible to diagnose
fetal abnormalities before the second trimester because the tests used to detect
these conditions are not accurate until later in pregnancy. And, the maternal health
conditions that necessitate abortion often worsen in the second trimester, requiring
women to seek abortions at this stage.

Physicians generally use two different techniques to perform abortions after the
first trimester: dilation and evacuation (D&E) and induction. In a D&E, the physi-
cian dilates the cervix and evacuates the uterus using a combination of forceps (a
grasping instrument), suction curettage, and sharp curettage (the use of an instru-
ment with a sharp edge to ensure that the uterus is entirely empty). In a variation
of D&E called intact D&E (or dilation and extraction (D&X)), the physician maxi-
mizes the chances of an intact or relatively intact delivery in order to minimize risk
to the woman. In an induction procedure, one of several medications is used to in-
duce premature labor.

D&E is the most commonly performed second-trimester abortion procedure. D&E,
including its intact variation, comprises approximately 96% of all second-trimester
abortions performed in this country.3 Induction abortions account for most of the re-
maining 4% of second-trimester abortions.# Induction requires hospitalization and is
a more lengthy process than D&E. For most women, inductions are safe procedures.
Inductions may involve complications and physiological stress associated with labor
and delivery at term, including contractions that last from four to thirty hours or
more. That alone often makes induction contraindicated for women with certain
medical conditions, including cardiac disease or a prior hysterotomy or prior “clas-
sical” (high) cesarean section. Induction abortion can also be contraindicated when
the fetus has certain anomalies.

II. H.R. 760 BANS AN ARRAY OF SAFE AND COMMON ABORTION PROCEDURES.

The language of H.R. 760 is confusing and contradictory. It is therefore unclear
precisely what it prohibits. It refers to “partial-birth abortion,” a term that is not
used by doctors. I am aware, however, that many courts have concluded that this
term can refer to a variety of abortion methods. Moreover, there is no correlation
between the definition of banned abortions in the bill’s operative language and the
description of procedures included in the bill’s Findings. For example, the bill’s
Findings refer to “an abortion in which a physician delivers an unborn child’s body
until only the head remains inside the womb, punctures the back of the child’s skull
with a sharp instrument, and sucks the child’s brains out before completing deliv-
ery.” H.R. 760, Sec. 2(1). The Findings also refer to “cervical dilation” and “con-
verting the child to a footling breech position.” H.R. 760, Sec. 2(14)(A). Yet the lan-
guage in the actual ban does not mention any of those steps. In addition, the Find-
ings refer to procedures performed at or after twenty weeks LMP, see H.R. 760, sec.
2(14)(I), but the ban contains no such limit. The language in the ban is thus unre-
lated to, and much broader than, the description contained in the bill’s Findings.

I understand that proponents of this bill have contended that it is intended to ban
only the abortion procedure known as intact D&E or D&X. H.R. 760 reaches those
procedures. But its terms would reach D&Es and inductions, as well. H.R. 760
therefore would ban every safe and common option for second-trimester pregnancy
termination.

H.R. 760 defines the banned procedures as any one in which: The physician “de-
liberately and intentionally vaginally delivers a living fetus until, in the case of a
head-first presentation, the entire fetal head is outside the body of the mother, or,
in the case of breech presentation, any part of the fetal trunk past the navel is out-
side the body of the mother for the purpose of performing an overt act that the per-
son knows will kill the partially delivered living fetus; and performs the overt act,
other than completion of delivery, that kills the partially delivered living fetus.”
H.R. 760, Sec.3(a). These words describe what happens in many D&E procedures.

H.R. 760 would ban D&Es as they proceed in any number of ways. Each D&E
is different, and the physician adapts his or her surgical technique based on the in-
dividual patient and on how the particular case progresses. The physician cannot
predict which steps will be safest during a D&E until the surgery has begun. But

3Joy Herndon et al., Abortion Surveillance—United States, 1998, in CDC Surveillance Sum-
maries, 51 MMWR (No. SS-3) 32 (Table 18) (Centers for Disease Control, June 7, 2002).
41d.
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in every D&E, each time the physician inserts instruments into the uterus, the phy-
sician then deliberately and intentionally delivers as much of the fetus as possible,
which can mean that “the entire fetal head is outside the body of the mother” or
that “any part of the fetal trunk past the navel is outside the body of the mother”;
the physician does so for the purpose of evacuating the uterus as safely as possible
for the woman; and the physician knows that evacuating the uterus as safely as pos-
sible may entail “an overt act, other than the completion of delivery” that will cause
fetal demise. Any D&E can entail these steps. Thus, any doctor performing a D&E
is at risk of falling under the ban.

Any doctor performing an induction abortion would also be at risk under H.R.
760. After preterm labor is induced, a variety of complications may develop that will
necessitate taking the very steps used commonly in D&Es. Because any induction
can progress in this way, a physician starting any induction will know that the
safest way to proceed could turn out to involve using techniques that H.R. 760 pro-
hibits.

H.R. 760 thus subjects any physician to the risk of prosecution for using any safe
and common second-trimester abortion method. This poses an intolerable threat to
women’s health. The only procedures a physician can safely perform without risk
of prosecution are hysterotomy or hysterectomy. Both of these procedures pose such
serious health risks that they have been all but abandoned as methods of pregnancy
termination.? Thus, H.R. 760 seriously jeopardizes women’s health.

III. EVEN IF IT BANNED ONLY D&X PROCEDURES, H.R. 760
WOULD THREATEN WOMEN’S HEALTH.

Even if it were true, as some proponents of H.R. 760 claim, that the bill covers
only a single variation of abortion known as intact D&E or D&X, it would still en-
danger women’s health. A threat to women’s health always results when a safe med-
ical procedure is removed from the physician’s array of options, as there are some
women for whom the banned procedure will be the safest.

In my medical judgment and in the judgment of many experienced physicians,
there is no question that intact D&E is a safe abortion procedure that may well be
the safest procedure for some women in certain circumstances. The American Col-
lege of Obstetricians and Gynecologists (“ACOG”), of which I am a member, has ar-
ticulated its safety advantages. According to ACOG, intact D&Es provide the fol-
lowing potential advantages: First and most important, intact D&E has the poten-
tial to greatly reduce the risk of uterine perforation or cervical laceration by reduc-
ing the number of times the physician must insert instruments through the cervix
and into the uterus. Second, intact D&E also reduces the risk of perforation and
laceration from sharp fetal parts. Third, intact D&E minimizes the risk of retained
fetal tissue in the uterus. Finally, intact D&E reduces blood loss, trauma, and oper-
ating time (and thus anesthesia exposure) for many patients. Based on my experi-
ence, I wholly agree with these conclusions.

I have read the discussion of the alleged safety risks of elements of certain intact
D&Es in the Findings section of H.R. 760. Based on my experience, these claims
are unfounded. There are no data supporting the assertion that the gradual and
gentle dilation involved in an intact D&E causes cervical incompetence, and, based
on my experience, I do not believe that it does. There is likewise no support for the
assertion that converting the pre-viable fetus to a breech presentation is dangerous.
Moreover, such conversion may occur in D&Es generally and does not always occur
in an intact D&E. Similarly, the risk of laceration and of damage from blind inser-
tion of instruments is decreased—not increased—by removing the fetus intact. Be-
cause of these safety advantages, ACOG has stated that intact D&E “may be the
best or most appropriate procedure in a particular circumstance to save the life or
preserve the health of a woman.” ACOG, Statement of Policy, Abortion Policy at 3
(Sept. 2000).

5Hysterotomy and hysterectomy are generally justified as abortion methods only when the
woman has some medical condition that independently requires such surgery. Hysterotomy is
a preterm cesarean section, in which an incision made in the uterine wall through which the
physician removes the fetus. Hysterotomy in the second trimester is significantly more dan-
gerous than a cesarean section at term because it involves cutting through the uterine wall
when it is much thicker. During any future pregnancy—even before labor—a prior hysterotomy
can cause uterine rupture and catastrophic bleeding. Hysterectomy is the removal of the uterus,
which results in complete loss of fertility. Hysterectomy and hysterotomy thus entail signifi-
cantly higher rates of morbidity and mortality than are associated with either D&E or induction.
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IV. H.R. 760 LACKS NECESSARY EXCEPTIONS TO PROTECT WOMEN’S HEALTH AND LIVES.

In addition to the problems outlined above, H.R. 760 poses grave risks to women
by failing to include any exception for cases in which a banned procedure may be
needed to preserve a woman’s health. Women with the kind of medical complica-
tions I have described above will suffer serious harm if H.R. 760 prevents their phy-
sician from choosing the safest and most appropriate abortion procedure for their
particular health circumstances. It is simply not true, as the Findings in the bill
contend, that the procedures banned by this bill will never be necessary to preserve
a woman’s health.

The life exception in H.R. 760 is also dangerously inadequate. It applies only
when the abortion procedures otherwise banned by the bill are “necessary to save
the life of the mother whose life is endangered by a physical disorder, a physical
illness, or physical injury, including a life-endangering physical condition caused by
or arising from the pregnancy itself.” Rather than provide an exception to be used
whenever a woman’s life is at stake, this exception applies only when a banned pro-
cedure is “necessary” to save a woman’s life. But in almost every case, other proce-
dures that are not banned, such as hysterotomy or hysterectomy, would likely save
the woman’s life, even though they pose far greater risks and can have irreversible
medical consequences for the woman. H.R. 760 thus forces women from safer to
riskier procedures.

V. H.R. 760 UNDERMINES PHYSICIANS’ ABILITY TO USE THEIR BEST
MEDICAL JUDGMENT IN CARING FOR PATIENTS.

A crucial component of effective health care is a physician’s ability to rely on his
or her best medical judgment in determining the appropriate treatment for a par-
ticular patient. H.R. 760 undermines patient care by preventing physicians from re-
lying on their best medical judgment in providing abortions. The risk of a particular
abortion procedure varies in every case depending on a variety of factors including,
the individual woman’s health, the skill of the physician, the medical facilities avail-
able, and how the selected procedure progresses in a particular case. Given these
many variables, it is essential that a physician be able to choose from the full array
of safe techniques in providing abortions—or in providing any other medical treat-
ment.

I urge this Subcommittee to leave decisions about the best surgical techniques for
women in the hands of doctors and patients. I urge you to reject H.R. 760.
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Oppose the So-Called Partial-Birth Abortion Ban Act of 2003
March 24, 2003
Dear Representative Nadler:

On behalf of the over 100,000 bipartisan members of the American Association of University
‘Women (AAUW), we urge you to oppose the so-called Partial-Birth Abortion Ban Act of 2003
(HR 760) during the Constitution subcommittee of the Judiciary Committee markup of the bill.

HR 760 would endanger women’s health and would violate the constitutional underpinnings of Roe
v. Wade. A woman’s right to safe, accessible, and comprehensive reproductive health care remains
an integral pert of the effort to gain equity for women.

The U.S. Supreme Court decision in Roe v. Wude struck a careful balance between the right of a
woman to choose abortion in the early stages of pregnancy and the states’ interest in protecting
potential life after viability. The Court held that prior to fetal viability, the decision to have an
abortion must reside with the woman in consultation with her doctor and within the context of her
own religious and moral beliefs. After fetal viability, Roe allows states to ban abortion as long as
the woman’s life and health are protected. The Court explicitly affirmed this principle in Plunned
Puarenthood v. Cusey (1992).

In June 2000, the Supreme Court handed down Stenberg v. Curhart, striking down a Nebraska law
banning so-called Eartial—birth abortion. The Nebraska law was nearly identical to the federal bans
passed by the 105* and 106" Congress, and by the House of Representatives in the 107 Congress.
The Court gave the following reasons for striking the Nebraska ban: first, the legislation was
uncenstitutionally vague because it did not rely on a medical definition of what is prohibited;
second, the Nebraska law did not provide an exception to protect women’s health; and, finally, it
violated the Roe decision by banning procedures regardless of the viability of the fetus. HR 760
violates both the Roe and Stenberg decisions.

The so-called Partial-Birth Abortion Ban Act also unduly interferes with doctor-patient
relationships by giving Congress the ability to punish physicians and put patients at risk.
Moreover, while proponents of this legislation claim it would ban just one abortion procedure, the
bill’s language is so vague and broad that it could prohibit virtually all surgical abortion procedures
throughout pregnancy.

HR 760 is part of an ongoing anti-choice strategy to undermine a woman’s right to choose. This
extreme, deceptive, and unconstitutional legislation would endanger women’s health and violate
the core principles of Roe v. Wade. HR 760 bans a variety of safe and common abortion
procedures both before and after viability, therefore imposing an undue burden on women seeking
access to abortion services.

Once again, we urge you to oppose HR 760, the so-called Partial-Birth Abortion Ban Act of 2003.
Instead of making abortion more difficult and dangerous for women, we urge you to promote
policies that prevent unintended pregnancy and reduce the need for abortion. If you have any
questions, please contact Lisa Maatz, Director of Public Policy Government Relations, at 202/785-
7793, or Jamie Fasteau, Senior Lobbyist/Government Relations Manager, at 202/785-7730.

Sincerely,

iz ot s
Nancy Rustad Jacqueline Woods :
President Executive Director :

1111 SIXTEENTH ST. NW, WASHINGTON, DC 20036 202/785-7700 FAX 202/872-1425
email: info@anuw.crg hitp://www.aanw.org
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\ "o, The American College of Obstetricians and
5 - } Gynecologists
% K On The Subject Of
M “Partial-Birth Abortion” Bans

The American College of Obstetricians and Gynecologists (ACOG), an organization of 44,000 physicians
dedicated to women’s health care, continues to oppose Federal legislation known as "partial birth abortion”

bans.

ACOG has concluded there are circumstances under which this type of procedure would be the most
appropriate and safest procedure to save the life or health of a woman. Only the doctor, in consultation with
the patient, based upon the woman's particular circumstances, can make this decision.

This bill violates a fundamental principle at the very heart of the doctor-patient relationship: that the doctor,
in consultation with the patient, based on that patient’s individual circumstances, must choose the most
appropriate method of care for the patient. This bill removes decision-making about medical
appropriateness from the physician and the patient. ACOG’s members, whatever their beliefs about
abortion, share an interest in opposing laws that interfere with a physician’s ability to exercise his or her best
medical judgment in providing care for each patient.

ACOG opposes legislation such as HR 4965 as an inappropriate, ill-advised and dangerous intervention into
medical decision making. HR 4965 is vague and broad, with the potential to restrict other techniques in
obstetrics and gynecology. It fails to use recognized medical terminology and fails to define explicitly the
prohibited medical techniques it criminalizes. ACOG notes particularly that imposing criminal penalties for
use of a procedure that includes elements of recognized gynecologic and obstetric techniques could outlaw
use of those techniques in both abortion and non-abortion circumstances. Some of these techniques can be
critical to the lives and health of American women.

ACOG's opposition to this particular legislation must be viewed in the larger context of its overall position
on abortion and family planning. ACOG advocates the need to reduce the number of abortions in the United
States. As recently as the 2000 reaffirmed Policy Statement on Abortion, ACOG said:

“The need for abortions, other than those indicated by serious fetal anomalies or conditions
which threaten maternal welfare, represents failures, in the social environment and the
educational system. [...] The most effective way to reduce the number of abortions is to

prevent unwanted and unintended pregnancies.”

ACOG believes preventing unwanted and unintended pregnancies — not legislative intervention into private,
protected medical decisions — is the best means for reaching a shared national goal of reducing abortion.

Tuly 8, 2002 N

THE AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGISTS » WOMEN’S HEALTH CARE PHYSICIANS
409 12™ STREET SW WASHINGTONDC 20024-2188
MAILING ADDRESS: PO BOX 96920 WASHINGTON DC 20090-6920
Phone: 202/638-5577
Internet: http://www.acog.org
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h
s ACOG Statement of Policy

As issued by the ACOG Executive Board

ABORTION POLICY

The following statement is the American
College of Obstetricians and Gynecologists’
(ACOG) general policy related to abortion,
with specific reference to the procedure

referred

to as ‘“intact dilatation and

extraction” (intact D & X).

1.

. Termination  of

The abortion debate in this country is
marked by serious moral pluralism.
Different positions in the debate
represent different but important values.
The diversity of beliefs should be
respected.

. ACOG recognizes that the issue of

support of or opposition to abortion is a
matter of profound moral conviction to
its members. ACOG, therefore,
respects the need and responsibility of
its members to determine their individual
positions based on personal values or
beliefs.

pregnancy  before
viability is a medical matter between the
patient and physician, subject to the
physician’s - clinical judgment, the
patient’s informed consent and the
availability of appropriate facilities.

. The need for abortions, other than those

indicated by serious fetal anomalies or
conditions which threaten maternal
welfare, represents failures in the social
environment and the educational
system.

The most effective way to reduce the
number of abortions is to prevent
unwanted and unintended pregnancies.
This can be accomplished by open and
honest education, beginning in the
home, religious institutions and the
primary schools. This education should
stress the biology of reproduction and
the responsibilities involved by boys,
girls, men and women in creating life

and the desirability of delaying
pregnancies until circumstances are
appropriate  and pregnancies are
planned.

In addition, everyone should be made
aware of the dangers of - sexually
transmitted diseases and the means of
protecting each other from their
transmission.  To accomplish these
aims, support of the community and the
school system is essential.

The medical curriculum should be
expanded to include a focus on the
components of reproductive biology
which pertain to conception control.
Physicians should be encouraged to
apply these principles in their own
practices and to support them at the
community level.

Society also has a responsibility to
support research leading to improved
methods of contraception for men and
women.

The American College of Obstetricians and Gynecologists
409 12th Street, SW, PO Box 96920 + Washington, DC 20090-6920 Telephone 202 638 5577
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5. Informed consent is an expression of
respect for the patient as a person; it
particularly respects a patient's moral
right to bodiy integrity, to self-
determination regarding sexuality and
reproductive capacities, and to the
support of the patient's freedom within
caring relationships.

A pregnant woman should be fully
informed in a balanced manner about all
options, including raising the child
herself, placing the child for adoption,
and abortion. The information conveyed
should be appropriate to the duration of
the pregnancy. The professional should
make every effort to avoid introducing
personal bias.

6. ACOG supports access to care for all
individuals, irrespective of financial
status, and supports the availability of all
reproductive options. ACOG opposes
unnecessary regulations that limit or
delay access to care.

7. If abortion is to be performed, it should
be performed safely and as early as
possible.

8. ACOG opposes the harassment of
abortion providers and patients.

9. ACOG strongly supports those activities
which prevent unintended pregnancy.

The College continues to affirm the legal
right of a woman to obtain an abortion prior
to fetal viability. ACOG is opposed to
abortion of the healthy fetus that has
attained viability in a healthy woman.
Viability is the capacity of the fetus to
survive outside the mother's uterus.
Whether or not this capacity exists is a
medical determination, may vary with each
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pregnancy and is a matter for the judgment
of the responsible attending physician.

Intact Dilatation and Extraction

The debate regarding legislation to prohibit
a method of abortion, such as the legislation
banning “partial birth abortion,” and “brain
sucking abortions,” has prompted questions
regarding these procedures. It is difficult to
respond to these questions because the
descriptions are vague and do not delineate
a specific procedure recognized in. the
medical literature. Moreover, the definitions
could be interpreted to include elements of
many recognized abortion and operative
obstetric techniques.

ACOG believes the intent of such legislative
proposals is to prohibit a procedure referred
to as “intact dilatation and extraction” (intact
D & X). This procedure has been described
as containing all of the following four
elements:

1. deliberate dilatation of the cervix,
usually over a sequence of days;

2. instrumental conversion of the fetus
to a footling breech;

3. breech extraction of the body
excepting the head; and

4. partial evacuation of the intracranial
contents of a living fetus to effect
vaginal delivery of a dead but
otherwise intact fetus.

Because these elements are part of
established obstetric techniques, it must be
emphasized that unless all four elements
are present in sequence, the procedure is
not an intact D & X. Abortion intends to
terminate a pregnancy while preserving the
life and health of the mother. When abortion
is performed after 16 weeks, intact D & X is
one method of terminating a pregnancy.



ABORTION POLICY
Page 3

The physician, in consultation with the
patient, must choose the most appropriate
method based upon the patient’s individual
circumstances.

According to the Centers for Disease
Control and Prevention (CDC), only 5.3% of
abortions performed in the United States in
1993, the most recent data available, were
performed after the 16th week of
pregnancy. A preliminary figure published
by the CDC for 1994 is 5.6%. The CDC
does not collect data on the specific method
of abortion, so it is unknown how many of
these were performed using intact D & X.
Other data show that second trimester
transvaginal instrumental abortion is a safe
procedure.

Terminating a pregnancy is performed in
some circumstances to save the life or
preserve the health of the mother.
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Intact D & X is one of the methods available
in some of these situations. A select panel
convened by ACOG could identify no
circumstances under which this procedure,
as defined above, would be the only option
to save the life or preserve the health of the
woman. An intact D & X, however, may be
the best or most appropriate procedure in a
particular circumstance to save the life or
preserve the health of a woman, and only
the doctor, in consultation with the patient,
based upon the woman's particular
circumstances can make this decision. The
potential exists that legislation prohibiting
specific medical practices, such as intact D
& X, may outlaw techniques that are critical
to the lives and health of American women.
The intervention of legislative bodies
into medical decision making is
inappropriate, ill advised, and
dangerous.

Approval by the Executive Board

General policy: January 1993

Reaffirmed and revised July 1997

Intact D & X statement: January 1997
Combined: and reaffirmed September 2000
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American
Medical

Womens
Association, Inc.

Lynn C. Epstein, MD., President
Linda D. Hallman, Executive Director

March 25, 2003

The Honorable Jerrold Nadler
House of Representatives
Washington, DC 20515

Dear Congressman Nadler:

The American Medical Women’s Association (AMWA) strongly opposes HR 760, the “Partial-Birth Abortion Bau
Act of 2003.” While the Association has high respect for each member and their right to hold whatever moral,
religious and philosophical beliefs his or her conscience dictates, as an organization of 10,000 women physicians
and medical students dedicated to promoting women’s health and advancing women in medicine, we believe HR
760 is unconscionable.

AMWA has long been an advocate for women’s access to reproductive health care.  As such, we recognize this
legislation as an attempt to ban a procedure that in some circumstances is the safest and most appropriate
alternative available to save the life and health of the woman. Furthermore, this bill violates the privilege of a
patient in consultation with her physician to make the most appropriate decision regarding her specific health
circumstances.

AMWA opposes legislation such as HR 760 as inappropriate intervention in the decision-making relationship
between physician and patient. The definition of the bill is too imprecise and it includes non-medical terminology
for a procedure that may ultimately undermine the legality of other techniques in obstetrics and gynecology used in
both abortion and non-abortion situations. At times, the use of these techniques is essential to the lives and health
of women. The potential of this ban to criminalize certain obstetrics and gynecology techniques ultimately
interferes with the quality of health and lives of women. Furthermore, the current ban fails to meet the provisions
set forth by the Supreme Court in Stenberg v. Carhart, a ruling that overturned a Nebraska statute banning abortion
because it contained no life and health exception for the mother.

AMWA’s position on this bill corresponds to the position statement of the organization on abortion and
reproductive health services to women and their families. AMWA believes that the prevention of unintended
pregnancies through access to contraception and education is the best option available for reducing the abortion rate
in the United States. Legislative bans for procedures that use recognized obstetrics and gynecological techniques
fails to protect the health and safety of women and their children, nor will it improve the lives of women and their
families. If you have any questions please contact Meghan Kissell, at 703-838-0500.

Sincerely,
Agnm C. Eobr. pad
Lynn Epstein, MD

801 NORTH FAIRFAX STREET - SUITE 400 * ALEXANDRIA, VIRGINIA 22314-1767
TELEPHONE (703) 838-0500 « FAX (703) 549-3864 » EMAIL: inflc@amwa-doc.org « hittp://www.amwa-doc.org
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March 25, 2003

The ITonorable Jerrold Nadler
United States House of Representatives
Washington, DC 20515

Dear Congressman Nadler:

We are writing to urge you to stand in defense of women’s reproductive health and vote
against H.R. 760, legislation regarding so-called “partial birth” abortion.

We are practicing family physicians; obstetrician-gynecologists; academics in obstetrics,
gynecology and women’s health; and a variety of other specialties in medicine. We believe it
is imperative that those who perform terminations and manage the pre- and post-operative
care of women receiving abortions are given a voice in a debate that has largely ignored the
two groups whose lives would be most affected by this legislation: physicians and patients.

It is misguided and unprincipled for lawmakers to legislate decision-making in medicine. We
all want safe and effective medical procedures for women; on that there is no dispute.
However, the business of medicine is not always palatable to those who do not practice it on
a regular basis. "The description of 2 number of procedures - from liposuction to cardiac
surgery - may seem distastetul to some, and even repugnant to others. When physicians
analyze and refine surgical techniques, it is always tor the best interest of the patient. "Lhe
risk of death assoctated with childbirth is about 11 times as high as that associated with
abortion. Abortion is proven to be one of the safest procedures in medicine, significantly
safer than childbirth, and in fact saves women’s lives.

While we can argue as to why this legislation is dangerous, deceptive and unconstitutional -
and it is - the fact of the matter is that the text of the bill is so vague and misleading that
there is a great need to correct the misconceptions around abortion safety and technique. It
is wrong to assume that a specific procedure is never needed: what is required is the safest
option for the paticnt, and that varies from casc to casc.

THE FACTS

1) So-called “partial birth” abortion does not exist.

There is no mention of the term “partial birth” abortion in any medical literature. Physicians
are never taught a technique called “partial birth” abortion and therefore are unable to
medically define the procedure.

What is described in the legislation, however, could ban all abortions. “What this bill
describes, albeit in non-medical terms, can be interpreted as any abortion,” stated one of our
physician members. “Medicine is an art as much as it is a science; although there is a
standard of care, each procedure-and indeed each woman-is ditferent. The wording here
could apply to any abortion patient.” The bill’s language is too vague to be useful; in fact, it
is so vague as to be harmful. Ttis intentionally unclear and deceptive.
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2) Physicians need to have all medical options available in order to provide the best
medical care possible.

Tying the hands of physicians endangers the health of patients. It is unethical and dangerous
for legislators to dictate the details of specific surgical procedures. Until a surgeon examines
the patient, she does not necessarily know which technique or procedure would be in the
patient’s best interest. Banning procedures puts women’s health at risk.

3) Politicians should not legislate medical decision-making.

To do so would violate the sanctity and legality of the physician-patient relationship. The
right to have an abortion is constitutionally-protected. ‘L'o falsity scientific evidence in an
attempt to deny women that right is unconscionable and dangerous.

1o American Collge of Obsterriicians and Cynecolpgists, representing 43,000 obgyns, agrees
T e sntervention of dgiilalive bodser fulo medsial deciyion miaking 1 inabpropriale, i advised, and
dangerons.”’

1o American Medvical Women s Association, representing 10,000 female physicians, is opposed t
il dbortion ban becanse it “Fgpresents # serions Lngpingenvent on fhe righl of plysicians fo determiine
appropiiale medical mana ! for dndiviaial paliends.”

THE SCIENCE

We know that there is no such technique as “partial birth” abortion, and we believe this
legislation is a thinly-veiled attempt to outlaw all abordons. Those supporting this legislation
seem to want to confuse both legislators and the public about which abortion procedures are
actually used. Since the greatest confusion seems to center around techniques that are used
after the first trimester, we will address those: dilation and evacuation (D&ZE), dilation and
extraction (D&X), instillation, hysterectomy and hysterotomy (commonly known as a c-
section).

Dilation and evacuation (D&LY) is the standard approach for second-trimester abortions.
The D&L is simular to first-trimester vacuum aspiration except that the cervix must be
further dilated because surgical instruments are used. Morbidity and mortality studies
indicate D&IL is preferable to labor induction methods (instillation), hysterotomy and
hysterectomy because of issues regarding complications and safety.

From the years 1972-76, labor induction procedures catried a maternal mortality rate of 16.5
(wote: all wumbers listed are ont of 700,000, the corresponding rate for D&E was 10.4. From
1977-82, labor induction tell to 6.8, but D&L: dropped to 3.3. l'rom 1983-87, induction
methods had a 3.5 mortality rate, while D&L fell to 2.9. Although the difference between
the methods shrank by the mid-1980s, the use of D&E had already quickly outpaced

induction.

Morbidity trends indicate that dilation and evacuation is much safer than labor induction
procedures and for women with certain medical conditions, labor induction can pose serious
risks. Rates of major complications from labor induction, including bleeding, infections,
and unnecessary surgery, were at least twice as high as those from D&LL. “Lhere are instances
of women who, after having failled inductions, acquired infections necessitating emergency
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D&Es as a last resort. Ilysteratomy and hysterectomy, moreover, carry a mortality rate
seven fimes that of induction techniques and ten times that of D&LL

There is a psychological component which makes D&E preferable to labor induction;
undergoing ditficult, expensive and painful labor for up to two days can be extremely
emotionally and psychologically difficult, much more so than a surgical procedure that can
be done in less than an hour under general or local anesthesia. Hurthermore, labor induction
does not always work: Between 15 and 30 percent or more of cases require surgery to
complete the procedure. There is no question that D&E is the safest method of second-
trimester abortion.

There is also a technique known as dilation and extraction (D&X). There is a limited
medical literature on D&X because it 1s an uncommonly used variant of D&LL. However, it
is sometimes a physician’s preferred method of termination for a number of reasons: It
offers a woman the chance to see the intact outcome of a desired pregnancy, to speed up the
grieving process; it provides a greater chance of acquiring valuable information regarding
hereditary illness or fetal anomaly; and D&E provides a decreased risk of injury to the
woman, as the procedure is quicker than induction and involves less use of sharp
instruments in the uterus, providing a decreased chance of uterine perforations or tears and
cervical lacerations. The American College of Obstetricians and Gynecologists addressed
this in their statement in opposition to so-called “partial birth” abortion when they said that
D&X “may be the best or most appropriate procedure in a particular circumstance to save
the life or preserve the health of a woman, and only the doctor, in consultation with the
patient, bascd on the woman’s particular drcumstances, can make this decision.”

It is important to note that these procedures are used at varying gestational ages. Both D&LL
and D&X are options for surgical abortion prior to viability. D&E and D&X are used solely
based on the size of the fetus, the health of the woman, and the physician’s judgment, and
the decision regarding which procedure to use is done on a case-by-case basis.

THE LEGISLATION

Because this legislation is so vague, it would outlaw D& and D&X (and arguably
techniques used in the first-trimester). Indeed, the Congressional findings - which go into
detail, albeit in non-medical terms - do not remotely correlate with the language of the bill.
This legislation is reckless. The outcome of its passage would undoubtedly be countless
deaths and irreversible damage to thousands of women and families. We can safely assert
that without D& and D&X, that is, an cnactment of H.R. 760, we will be returning to the
days when an unwanted pregnancy led women to death through illegal and unsate
procedures, selt-inflicted abortions, uncontrollable infections and suicide.

The cadre of physicians who provide abortions should be honored, not vilified. They are
heroes to millions of women, offering the opportunity of choice and freedom. We urge you
to consider scientific data rather than partisan rhetoric when voting on such far-reaching
public health legislation. We strongly oppose legislation intended to ban so-called “partial
birth” abortion.
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Sincerely,

Nassim Assefi, MD

Attending, Women's Clinic and Adult Medicine
Harborview Medical Center

Seattle, WA

Jonathan D. Berman, M.D.
Columbia River Mental Health Services
Vancouver, WA

Elizabeth Bianchi, MD
Spokane, WA

Paul D. Blumenthal, MD, MPH

Associate Professor

Department of Gynecology and Obstetrics
Johns Hopkins University

Director, Contraceptive Research and Programs
Johns Hopkins Bayview Medical Center
Baltimore, MDD

Fredrik F Broekhuizen, MD
Professor Obstetrics and Gynecology
Medical College of Wisconsin
Madison, W1

Herbert Brown, MD

Clinical Associate Professor

Obstetrics and Gynecology

University of ‘l'exas Health Science Center at San Antonio
San Antonio, TX

Wendy Chavkin, MD, MPH
Protfessor of Clinical Public TTealth and Ob-Gyn
Columbia University, School of Public Health

Philip A. Corfman, MD
Consultant in Reproductive Health
Bethesda MD

Anne R. Davis, MD, MPH

Assistant Clinical Professor of Obstetrics and Gynecology
Columbia College of Physicians and Surgeons

Columbia University

New York, NY
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Quentin B. Deming, MD

Jacob A. & Jeanne Li. Barkey Professor of Medicine, Limeritus
Albert Einstein College of Medicine

New York, NY

Paul M. Fine, MD

Medical Director

Planned Parenthood of Houston and Southeast 'L'exas
Houston, Texas

Marilynn C. Frederiksen, MD

Associate Professor of Qbstetrics and Gynecology
Northwestern University Medical School
Chicago, IL

Susan George, MD
Family Physician
Porfland, ML

Richard W. Grady, MD

Assistant Professor

Children’s Hospital and Regional Medical Center
Seattle, WA

Laura J. Hart, MD
Alaska Urological Associates
Seattle, WA

Paula J. Adams Hillard, MD

Professor, OB-Gyn and Pediatrics
University of Cincinnati College of Medicine
Cincinnati, OH

Sarah Hufbauer, MD
Country Doctor Community Clinic
Seattle, WA

Robert L. Johnson, MD, FAAP
Pediatrician and Adolescent Medicine Specialist
QOrange, NJ

Harry S. Jonas, MD
Past President, The American College of Obstetricians & Gynecologists
Tee’s Summit, MO

Deborah E. Klein, MD
Swedish Physicians Division
Scattle, WA
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Julie Komarow, MD
Covington Primary Care
Covington, WA

Kim Leatham, MD

Clinical Instructor, University of Washington Dept of Family Medicine
Medical Director,

Virginia Mason Winslow

Bainbridge Island, WA

David A. Levine, MD

Associate Professor of Clinical Pediatrics
Morehouse School of Medicine

Atlanta, GA

Sara Buchdahl Levine, MD, MPH
Resident, Social Pediatrics

Children's Hospital at Montefiore
Bronx, NY

Scott T. McIntyre, MD

Seattle Family Medicine

Aurora Medical Services

Plannced Parenthood of Western Washington Medical Advisory Committee
Seattle, WA

Catherine P. McKegney, MD, MS
Hennepin Count Medical Director
Department of Family Practice
Minneapolis, MN

Deborah Oyer, MD

Medical Director, Aurora Medical Services

Clinical Assistant Professor in Lamily Medicine, University of Washington
Seattle, WA

Warren H. Pearse, MD
Ob/Gyn
Mitchellville, MDD

Natalie E. Roche, MD

Assistant Professor of Obstetrics and Gynecology
New Jersey Medical College

Newark, NJ
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Roger A. Rosenblatt MD, MPH

Professor and Vice Chair, Department of l'amily Medicine

Rural Underserved Opportunity Program Director - School of Medicine University of
Washington School of Medicine Seattle, WA

Courtney Schreiber, MD

Chief Resident, Obstetrics and Gynecology
University of Pennsylvania Health System
Philadelphia, PA

Jody Steinauer, MD

Clinical Fellow

Dept. Obstetrics, Gynecology & Reproductive Sciences
University of California, San Francisco

Steven B. Tamarin, MD

St. Luke’s/Roosevelt Medical Center
Assistant Attending

Department of Pediatrics

New York, NY

Katherine Van Kessel, MD

Attending Physician

Harborview Medical Center

Department of OB/Gyn

University of Washingron Medical Center
Seattle, WA

Gerson Weiss, MD

Professor and Chair

Department ot Obstetrics, Gynecology and Women's Health
New Jersey Medical College

Newark, NJ

Beverly Winikoff, MD, MPH
President

Gynuity Health Projects

New York, NY

And the board of Physiians for Reprodctive Choice and Floalth”



210

March 24, 2003

Dear Representative:

On behalf of the National Women's Law Center, we are writing to urge you to
oppose H.R. 760, the so-called “Partial-Birth Abortion Ban Act of 2003" introduced by
Representative Chabot. H.R. 760 suffers from the exact same fundamental flaws as
Nebraska’s abortion ban, which the U.S. Supreme Court in Stenberg v. Carhart (2000)
found was inconsistent with the right to choose guaranteed by Roe v. Wade and therefore
unconstitutional.

H.R. 760, like Nebraska’s abortion ban, would make it a criminal offense to
perform what the bill terms a “partial-birth abortion” at any point in the pregnancy and
without any exception to protect a woman where her health would be endangered by
carrying the pregnancy to term. [n all of the 21 states where medical providers have
challenged similar bans, courts have completely or partially blocked their enforcement as
unconstitutional.

Like the Nebraska ban, H.R. 760 is so vague in its definition of which
procedure is banned that it would impose an unconstitutional undue burden on the
right of American women to have a safe abortion. The U.S. Supreme Court in
Stenberg found that, although the ban was allegedly designed to apply to one specific
abortion procedure, Nebraska’s definition of the procedure applied to numerous safe
abortion procedures, including the most common second-trimester abortion method,
D&E. Similarly, HR. 760°s definition of “partial-birth abortion™ is vague and fails to
exclude the D&E procedure from its prohibitions.

The term “partial-birth abortion” does not exist in any medical literature. The
term, and the definition provided in the legislation, has no basis in medicine whatsoever.
As a result, there are no accepted medical or legal guidelines to help doctors determine
whether any procedures they perform may fall within the prohibition of this bill. This
means, inevitably, that if this legislation is enacted, some doctors will not risk performing
safe and legal abortions for fear that they could be considered “partial-birth abortions”
and expose the physician to criminal liability.

Like Nebraska’s ban, H.R. 760’s ban contains no mention of viability and
hence applies even before fetal viability, putting it in clear conflict with Roe v.
Wade. In Stenberg, the Court reaffirmed the essential holding of Roe v. Wade that
before fetal viability a woman has the right to choose to terminate her pregnancy without
undue interference by the state. As an absolute ban on at least one, and possibly other,
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abortion procedures before fetal viability, H.R. 760, like the Nebraska ban, fails to meet
clearly established constitutional standards.

Like the Nebraska ban, H.R. 760 fails to make any exception for risks to the
woman's health. In Stenberg, the Court reaffirmed that even after viability, the
government may restrict a woman’s right to choose only if the law contains exceptions
for pregnancies that, if carried to term, would endanger the woman'’s life or health. H.R.
760, like the Nebraska ban, contains absolutely no exception for cases where the
woman's health is at risk and thus is also unconstitutional on this ground.

By including the same constitutional flaws as the Nebraska abortion ban, H.R.
760 rejects the U.S. Supreme Court’s holding in Stenberg, We urge you not to ignore
this landmark decision and put the lives and health of pregnant women at risk. Please
oppose H.R. 760. Tt will result in bad medicine and bad law.

Sincerely,

Moy~

Marcia D. Greenberger
Co-President
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DOCUMENTS SUBMITTED BY REPRESENTATIVE JOHN CONYERS

American Medical Association

Physicians dedicated t o health of Americs

Statement

[

For Response Only October 21,1999

“U.S. Senator Rick Santorum (R-PA) bas reintroduced a bill that would ban intact
dilatation and ion. The American Medical A fati (AMA) has previously
stated our opposition to this procedure. We have not changed. our position
regarding the use of this procedure.

“IhcAMAhasaskedSm.Santummmmﬂovethe:dmiﬁa]samﬁonsﬁnmhisbiﬂ.bm
such a change has not been made. For this reason we do not support the bill.”
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Report of Ad Hoc Committee on
Structure, Governance, and Operations
of the AMA (1-98)
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Memo to: Delegates, Alternate Delegates
Executive Directors
State Medical Associations
National Medical Specialty Societies

From: Ad Hoc Committee on Structure, Governance and Operations
Audrey M. Nelson, MD, Chair Don Q. Mitchell, MD
Billy Ben Baumann, MD Nancy H. Nielsen, MD, PhD
S. William Clark, ilf, MD Francis X. Van Houten, MD
T. Reginald Harris, MD Robert Wah, MD
David R. Holley, MD Cecil B. Wilson, MD

Date: November 9, 1998

At the 1997 Interim Meeting, the Speaker of the House of Delegates appointed
the Ad Hoc Committee on Structure, Governance and Operations. The
Committee has completed its work and submits the attached report for
consideration by the House of Delegates at the 1998 Interim Meeting.

Because your committee believes it is important to provide you with the data
that formed the basis for our findings and conclusions, two appendices are
enclosed:

* Volume | contains the complete, final report of our consultants, Booz-Allen &
Hamilton.

* ‘Volume Il contains the appendices to Booz-Allen’s final report.

The committee particularly calls to your attention the two case studies (Partial
Birth Abortion Ban Act of 1997 and the E & M Services Documentation
Guidelines) located in appendix D and appendix E of Volume I. These studies
examine the decision-making processes of our Association and present important
findings that served as the basis of many of our conclusions.

Please note that, due to the interest in this report, the Speaker has arranged for

it to be presented to Reference Commiittee F at a time when no other business is
scheduted. This report will be the first item considered by Reference Committee
F at 1:00 PM on Sunday, December 6.
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REPORT OF THE AD HOC COMMITTEE ON STRUCTUéE, GOVERNANCE, AND

OPERATIONS
{1-98)
Subject: Final Report
{Resolutions 804, 1-87 and 4, 9, & 810, A-98)
Presented by: Audrey M. Nelson, MD, Chair
Referred to: Reference Committee F

{James G. Hoehn, MD, Chair)

1 INTRODUCTION

2

3 At the 1997 Interim Meeting, the House of Delegates adopted as amended

4  Resclution 805, introduced by the New Jersey Delegation, which states:

5

6 “Resolved that the Speaker of the House of Delegates appoint an ad hoc

7 committee on structure, governance, and operations to study the function

8 and operation of the House of Delegates and Board of Trustees, to

9 recommend structural and procedural changes to policies, procedures, and/or
10 Constitution and Bylaws that assure propriety, efficiency, and accountability
11 in the development of Association programs and the conduct of all activities;
12 and be it further
13

14 The Georgia Delegation introduced the folfowing amendment, which was also
15  adopted as part of the action on this issue:

16
4777 77 “Résolved, that this committee utilize the services of an indépehdent T T T T
18 management firm to perform a management audit to evaluate the internal
19 .| decision-making process as it relates to staff-board relationships and policy
20 implementation of the AMA.”
21 .

22  The House of Delegates referred Resolution 604 {1-97) to the ad hoc committee.
23 This resolution, also introduced by the New Jersey Delegation, states:
24

25 “Resolved, that votes of the American Medical Board of Trustees on policy
26 matters be recorded by name and distributed with the minutes of each

27 Trustees meeting.”

28

29  Atthe 1998 Annual Meeting, the House referred the following observations and
30  suggestions from the report of the Ad Hoc Committee to Study the Sunbeam Matter
3t to be addressed by this committee in the course of its work:

32
33 + The Board, through its Chait, should be actively involved in the process of
34 developing its agendas and prioritizing its-activities and the use of its time, all

35 within the framework of the AMA’s vision.
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25
28

- - - - 97 - Resolutiom 4 (A=88}; sponsored-by-the NewJersey-Delegation,-states: _ .

28
29
30
31

32
33
34
35
36
37
38
39
40
41

42
43
44
a5
46
a7

216

Final Report of the Ad Hoc Committee on Structure,
Governance, and Operations Page 2 - 1-98

The role of the Board Chair is critical to the smooth functioning of the
organization. The role of the Chalr should be clearly defined. Board chairs should
receive formal training for this role, especially related to communication and
coordination with the Executive Vice President, so that appropriate Board
fiduciary responsibility is exercised while at the same time avoiding wasteful
micro-management of staff activities.

Directives to staff should be communicated by the Board Chair through the
Executive Vice President. Individual trustees should coordinate their
communication with AMA staff through the Board Chair in order to decrease the
possibility of misinterpretation, provide for clear avenues of accountability, and
eliminate situations that may undermine the role of the Executive Vice President.
The Board should empower its Executive Committee to function much more
actively on behalf of the Board and should make better use of committees to
accomplish the routine and preliminary work of the Board so that general Board
sessions can focus on critical decision making.

The Board should reconsider the role of Board members in performing
representative and ambassadorial work. Much of this work should be done by
others whose responsibilities are less critical to the assurance of the fiduciary
soundness and integrity of the organization.

The roles of the AMA President and the Chair of the Board of Trustees should be
more distinctly differentiated. A “two-track system” should be explored in which
individuals aspiring to AMA officer positions would select one or the other but
not both.

At the 1998 Annual Meeting, the House also referred Resolutions 4, 8 and 810.

“Resolved, That Section 5.404 of the Bylaws bé amended by addition of the
following language:

‘No general officer of the corporation as specified in Article Vil of the
Constitution shall be eligible to serve as Executive Vice President within five
years of leaving their most recent general office.””

Resolution 9 (A-98), introduced by Joseph M. Heyman, MD, Delegate,
Massachusetts, states:

“Resolved, That the American Medical Association Bylaws be amended so as
to state that recommendations from the Board of Trustees regarding reports
of the Councils may be considered by the Councils, and may be either
accepted or rejected by the Councils before submission to the House of
Delegates; and be it further

Resolved, That the American Medical Association Bylaws be amended so as
to state that all final Council reports shall be submitted to the House of
Delegates without modification or delay by the Board of Trustees.”
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Final Report of the Ad Hoc Committee on Structure,
Governance, and Operations Page 3 - -98

Resolution 610 {A-98}, sponsored by the lliinois Delegation, states:

“Resolved, That our American Medical Association open all Board, Council,
committee, advisory committee, and subcommittee meetings to American
Medical Association members, and to representatives of the various
organizations of the members.”

The Speaker appointed the following delegates to serve on the Ad Hoc Committee
on Structure, Governance, and Operations:

Audrey M. Nelson, MD, Chair Don Q. Mitchell, MD
Billy Ben Baumann, MD Nancy H. Nielsen, MD, PhD
S. William Clark, ll, MD Francis X. Van Houten, MD
T. Reginald Harris, MD Robert M. Wah, MD
David R. Holley, MD Cecil B. Wilson, MD

The committee set about its work immediately. Even though the creation of the ad
hoc committee was triggered by the Sunbeam crisis, the committee did not directly
address this issue. The Sunbeam crisis is just one of several events that points to

serious flaws in AMA's decision-making processes. And, even though there is the

sense that many AMA members are unhappy with the AMA and that there is much
that is not right in the way the Federation is organized, the-committee has not tried
to address sweeping broad-based problems with the organization of the Federation.

It is not the intent of the committee to fix blame on individuals or elements of the
Association. The Board of Trustees, the House of Delegates, the Councils, and the
Executive Staff are men and women of good will who want to do what is right for
‘the Association.  The AMA has many “star performers,” which calls for a strong
structure of control to reach concerted action. The committee acknowledges,
however, that there is a disturbing element of distrust among the House, Councils,
Board and staff. Each of these governance groups has an important role. If the
AMA is to survive, the governance components must work together and make
decisions for the overall good of the organization. Breakdowns in this complex
decision-making process result in serious and visible failures, with national
implications, that detract from the national standing and effectiveness of the
organization. When one element of the governance process is out of sync with the
others, the system of checks and balances does not work, and, as we have seen,
the results can be disastrous for our organization.

Since January 1998, the committee has met seven times and held four lengthy
conference calls. Much of the committee’s work has involved gathering and
analyzing scores of documents. Particular attention has been given to an analysis of
the survey of the members of the House of Delegates at the 1998 Annual Meeting.
Six hundred twenty-three out of a possible 968 surveys were received (64 percent),
which is sufficient to ensure 97 percent confidence in the findings. The confidential
interviews with the Board of Trustees, Council Chairs, past AMA officers, and
members of all levels of AMA staff gave the committee insights into the internal
operations of the organization. Everyone has been cooperative and helpful. The
committee received everything it requested. Nothing appeared to be concealed.
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Everyone spoke frankly and honestly, and the committee believes that the AMA is
blessed with many intelligent and talented individuals sincerely concerned about the
future of the organization and the American medical profession.

As directed by action of the House of Delegates, the committee’s work has been
aided immeasurably by an independent management consuiting firm. As reported at
the 1998 Annual Meeting, the committee hired Booz-Allen & Hamilton, Inc.,
McLean Virginia. The firm’s consultants, led by Partner Joyce Doria, operated under
the direct supervision of the committee, They met and exceeded the committee’s
expectations in their professionalism, organizational knowledge, and adherence 1o a
rigorous and demanding work plan and timetable.

Booz-Allen consultants conducted extensive research that serves to support the
committee’s recommendations. The committee decided to share this valuable and
illuminating information with members of the House of Delegates. The following
background materials are contained in Volume il, which is enclosed with this report:

«  “Document Inventory for the American Medical Association.” This is a fist of the
scores of documents read and analyzed by the consultants during the course of
this study.

« “Interview and Follow-up Questionnaire.” This document outlines the findings
resulting from the 53 Booz-Allen interviews with the current and former Board
members, Council Chairs, and key staff to explore governance and decision-
making issues at the AMA. -

« “House of Delegates Survey.” This document presents the results of the survey
of delegates and alternate delegates conducted at the 1998 Annual Mesting.

"~ 7Case Sfudy: Decision-Making Processes tn the American Medical-Associatien’s .
Support of ‘The Partial-Birth Abortion Ban Act of 1997

« “Case Study: Decislon-Making Processes on the Development of the 1997
Evaluation and Management {E&M} Services Documentation Guidelines”

« “Comparative Analysis” This document provides a comparative analysis of a
range of other associations to identify patterns of and options for association
governance.

« “Process Flow Diagrams” This document summarizes various AMA processes,
including Board of Trustees Meeting Agenda Setting, Board of Trustees Meeting
Activities, Board Report Development, Council Report Development, AMA
Planning, and. AMA Policymaking Process.

In addition, the committee is providing the full text of Booz-Allen’s final report
{enclosed Volume 1) so that the delegates will have the full benefit of the
information and advice received by this committee. The delegates will notice that in
some instances the committee’s recommendations are different from our
consultant’s recommendations. Sometimes the committee chose not to make a
recommendation at all, either because it disagreed with the recommendations or the
committee belisved that the timing is not yet right. Even when we did not agree
with our consultants, we found their observations intriguing and worthy of further
discussion: Particular attention should be given to the two case studies on the
Partial Birth Abortion Ban Act of 1997 and the E & M Services Documentation
Guidelines, because these reports served to shape many of the committee’s
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recommendations. The Booz-Allen report alse details the objectives and scope of
analysis and the methodology employed by the consuitants in the conduct of this
management audit. in the interest of brevity, this repart will not repeat that
information; but the committee urges that delegates take time to review it.

This report first presents findings and conclusions for “overarching issues” or those
that cut across several governance groups and are crucial for the proper functioning
of each governance group examined. The report will then present findings and
conclusions for the Board of Trustees, the House of Delegates, the AMA Presidents
(President, President-Elect, and Immediate Past President), the Councils, and the
Corporate Staff and Executive Vice President. These findings and conclusions serve
as the basis for the recommendations at the end of this report.

FINDINGS AND CONCLUSIONS

Overarching Issues

. Roles and Responsibilities
. Strategic Planning

. Risk Management

. Stakeholder Involvement
. Communications

AR WN

Introduction: The AMA is governed by a loose confederation of entities sometimes
distracted by their own interests rather than focused on those of the organization as
a whole,

A. The governing entitles — the Board of Trustees, the House of Delegates,

and the Councils - operate independently rather than as an integrated
system, with loosely defined and overlapping roles and responsibilities.

B. The AMA culture, as described in the interviews, is one of power and
control, where political considerations often take precedence over the
profession’s needs. Individual ambitions sometimes override organizational
priorities. |

C. These problems are exacerbated by —

* An information overload (as seenin the four-day agendas for Board
meetings), which indicates competing priorities

* Inadequate communication among the House of Delegates, the Board
of Trustees, AMA members, senior staff, and outside stakeholiders.

* Aninsular perspective that fails to sufficiently recognize the influence
of the external environment on the AMA’s success.

* Anunfocused internal environment which reduces the effectiveness
of AMA governance and decision making, and that engenders a set of
overarching issues that negatively affect the AMA overall.
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1. Roles and Responsibilities

Insufficient definition and separation of roles have clouded the AMA's decision-
making effectiveness.

Fundamentally, key governing and leadership roles of the various bodies, as defined
by the AMA Bylaws, lack sufficient detail; further, where descriptions do exist, they
create significant overlap among positions, diffusing responsibility and
accountability. For example, although the House of Delegates is the policy-making
10  body, some interpretation and policy setting are the responsibility of the Board of

11 Trustees in “urgent situations.”

OO~ OO B WN =

13 Current operating policies and procedures exacerbate the problem. For example,

14 because the President and the Chair of the Board have unclear and somstimes

15 overlapping responsibilities, political influence and individual personalities have

16  become significant factors in decision-making. The Report of the Ad Hoc Committee
17 1o Study the Sunbeam Matter (A-98) noted that - “This organizational confusion

18  over the different roles of the President and the Chair may have contributed to the
19 Sunbeam matter.”

21 The case study on the partial birth abortion ban reveals a Board very much engaged
22 in traditional staff matters of managing and lobbying rather than developing the

23 strategy to achieve legislative goals consistent with existing House policy,

24  moritoring events, and approving any mid-course corrections.

26 The E&M Guidelines case study demonstrates how various panels, advisory groups,
.27 --and task-forces-developing the guidelines operated without sufficient clarity of roles

28  and responsibility for a highly visible and highly sensitive endeavor. Absent such

29 guidance from the governing bodies, they defaulted to the reporting and decision-

30 making arrangeménts used for the development of the related but farless

3t controversial CPT codes.

33 2. Strategic Planning
35 The AMA'’s governing bodies need to operate with stronger strategic focus.

37 The Board, with support of the Council on Long Range Planning and Development,
38  developed this year's Statement of Strategic Directions {1998). As the centerpiece
39  of AMA’s Strategic Plan, it fays out four objectives, The AMA should become ~

41 « The world’s leading information provider on health and medical practice
47 e The acknowiedged leader in medical standards setting

43 « The most authoritative and influential advocate for physicians and patients
44 « A growth-oriented, fiscally sound organization, benefiting members and
45 employees:

47  Within each objective, the plan provides several key strategies ~ 18 in all — intended
48  to demonstrate how these objectives would be accomplished. These objectives and
49  strategies contain several weaknesses:
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* They lack sufficient detail to develop feasible action plans that can assist in
achieving ons or more of the four objectives.

* No time frame exists indicating whether the objectives and their key strategies
should be accomplished in one or more years.

* No measures are described to evaluate the programs that emerge from these key
strategies.

The current strategic plan does not define AMA activities and does not have a
limited number of accomplishments to be achieved at year-end. The plan is not
integrated with what the AMA does on a daily basis and there is no consistency of
activities among the various AMA governance entities. For the AMA to survive as a
viable organization, the strategic plan should not be just a list of goals and
activities, but shouid be a driving force in everything that the AMA does throughout
the year,

The AMA leadership has allowed too much of the organization’s focus to drift into
short-term, time-sensitive issues, neglecting longer-term needs.

The Sunbeam matter has served as the catalytic event through which the AMA's
leadership has begun to question its focus and role in relation to the mission of
“acting in the best interest of the physician, the patient, and the AMA.” The AMA
developed a new planning process, first presented at the 1998 Annual Meeting. The
environmental analysis is now a focused element of the planning process and is
intended to incorporate external factors into the development of annual strategies.
Member and stakeholder opinion and issues are not explicitly, but should become,
key elements in this development process.

___________________ Is apparent that the
AMA does not have a focused strategic ptan to implement on an annual basis.
Rather, the AMA operates in an ad hoc fashion, reacting to problems and issues ¢
they surface. An integrated strategic plan, identifying the priorities upon which tt.
Association should focus for the coming year, is crucial to the success of the
organization. That plan will serve as a disciplinary. process for the governance
graups. The Board, the Councils, and the staff should execute against the plan, anc
provide an annual report to the House of Delegates identifying how well the
organization met its objectives.

3. Risk Management

AMA does not have in place an effective risk management plan, early warning
sY . or ad crisis resp plans.

In the absence of a risk management process, the AMA has been forced to react to
several unanticipated and potentially avoidable negative events and outcomes in the
recent past, most recently the Sunbeam matter, physician reaction to the E&M
Guidelines, and negative response to the AMA position on the Partial Birth Abortion
Ban Act of 1897. These events have damaged the reputation and effectiveness of
the AMA. The committee believes this is due to a structural problem that
transcends the most recent events.
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Multiple data sources, both Booz-Allen analyses and AMA documentation, confirm
that the AMA lacks a capability to identify situations of risk and respond to them
effectively. Lack of clarity between policy and operational decisions, as well as an
apparently unclear chain of command, contributes to these risks to financial
strength, the membership base, and/or public image.

Staff responses in interviews indicated that they confront “gray area” decisions that
do not fall neatly into either the staff’s purview of operational matters or into the
realm of higher visibility and higher risk policy matters, which are the responsibility
of the House and/or the Board. Furthermore, staff reported that there are no
guidelines or mechanisms to help them make a judgment regarding the proper
decision-maker and then convey the matter to the responsible individual or entity.

The. case study on E&M Service Documentation Guidelines highlighted this
confusion. The findings revealed that a profound change occurred in the regulatory
environment when the Health Care Financing Administration (HCFA) initiated fraud
and abuse procedures that would use E&M Guidelines to detect physician abuse.
Assigning the CPT codes was an AMA staff responsibility, and consequently, the
AMA leadership assumed that developing the E&M Guidelines should be largely a
staff responsibility. The Board did not recognize the new implications for policy
affecting AMA members and did not step in to exercise its oversight responsibitity
untii a full-blown crisis had developed.

Conversely, the case study on the Partial Birth Abortion Ban Act of 1997 {i.e. H.R.
1122) revealed no clear trigger for the Board decision that establishing an AMA
position on the legistation was an “urgent situation” and required action before the

Hou £ Del ing-the following month. The Board contended that . _ .
because the U.S. Senate was slated to vote on the bill, the matter was “urgent,”
compelling the Board to establish the AMA position without waiting for the House

of Delegates meeting. Many argued that existing policies, plus the precedent of
remaining neutral, should have prevailed. It was inappropriate for Board members to
act as lobbyists and negotiate directly with members of Congress; these activities
placed the AMA at significant risk.

The Sunbeam matter iliustrated the financial and ethical risks resulting from lack of
internal controls of the negotiation and contracting process and lack of adequate
supervision of senior level managers. Although investigations revealed that the
AMA did have policies and procedures that could have obviated the crisis, the
Report of the Ad Hoc Committee to Study the Sunbeam Matter (A-98) noted that |
staff “failed to understand, acknowledge, or follow” these controls, and that “...[nol
crisis management plan appears to have been in effect prior to.its immediate.need.”

The range of potential risks to the AMA's well being, reputation, and achievement
of its objectives have not been defined. The AMA has neither placed sufficient
emphasis on the importance of following existing policies and procedures, nor has it
defined and communicated the sanctions for not knowing or not observing them.
Finally, the AMA does.not have an established general risk management plan or
adequate crisis response plan.
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A review of best practices indicates that responsibility for risk management should
rest with the board of directors, with oversight typically assigned to an audit
committee. [n order to protect the Association, a new unit—risk management—
must be established and staffed. This unit should seek input from all stakeholders
and should report to the Executive Vice President, who should report to the Audit
Committee of the Board of Trustees on risk management matters. The Board
should ensure that risk assessment becomes standard operating procedure during
the review of every issue and that all organizational components {Board, Councils,
staff} are involved in this process,

4. Stakeholder Involvement

The AMA does not engage its stakeholders in an effective, regular, and timely
manner, resulting in a number of negative effects on decision-making.

The AMA does not have a unified view of its “stakehotders.” In the interviews
conducted by Booz-Allen, respondents referred to stakeholders varicusly as the
House of Delegates, specialty societies, members, physicians, students, patients,
staff, and/or the larger medical community (mere typically defined as constituents).

According to Philip Kotler's Marketing for Non-Profit Qrganizations, stakeholders are
“publics [which are] distinct group{s] of people and/or organizations that have an
actual or potential interest and/or impact on the organization.”

For the AMA there are two basic types of stakeholders:

For the AMA, they include members, the House, the Board, Council
members, national specialty societies, state and county medical societie
medical executives, staff, and volunteers.

2. External stakeholders are interested parties outside. of an association and
its membership; for the AMA, external stakeholders include, among
others, patients and patient organizations, non-member physicians, other
national health-related organizations, industry suppliers, medical schools,
hospitals, clinics, networks, pharmaceutical companies, insurance
companies, national health care regulatory and accreditation
organizations, and-the government.

Seeking AMA stakeholder input should be an integral part of everything the
governance groups do. For the AMA ‘and the Federation to survive, it is very
important that the Board, Councils, and staff make a concerted effort to weave
stakeholder involvement into the day-to-day work of the Association.

These stakehoiders are not always supporters, but they care about what the AMA
does. The organization cannot survive without developing. ongoing relationships
with its stakeholders, and yet the committee has seen instances of disregard for
stakeholder input, including our own grassroots' AMA members.
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The committee found that the AMA has no planned strategy for seeking stakeholder
input on a routine basis by using conventional marketing tools such as member
satisfaction surveys, issue polling, or coalition building. Neither does the AMA
sufficiently disseminate information and decisions for the benefit of its stakeholders
and other interested parties, Finally, it would serve the AMA well to increase the
frequency with which we seek to engage stakeholder organizations to gain support
for AMA positions or to build coalitions to assist the AMA in the achievement of its
goals as outlined in the strategic plan.

Interview and survey analyses confirmed that inadequate stakeholder input is an

issue: -

* Sixty-one percent of the interview questionnaire respondents believed that input
is not sought from stakeholders before decisions are made. About half of those
respondents qualified this response, adding, “stakeholders are not directly
contacted for their input.”

* The majority of the respondents to the House of Delegates survey belisved that
the AMA does not adequately share the decisions the AMA has made with
interested parties.

+ The case study on the development of the E&M Code Guidelines is illustrative of
the AMA’s lack of awareness of or responsiveness to stakeholder concerns;
both member physicians and chief executive officers of national medical
societies raised objections to the Guidelines following their initial circulation.

The committee believes that lack of stakeholder involvement in the AMA decision-
making process is a major failing of the leadership, which has diminished the
effectiveness of our national assaciation and the-development of an effective . -

Federation. The committee belisves that this problem should be remedied quickly.
6. Communications

Inadequate and fragmented communication weakens AMA’s decision-making and
image.

Interview responses from the Board, Council Chairs, and staff identify four types of
communication flow problems:

1. Internally between the Board and the staff

2. Internally among the staff

3. Externally between AMA and its constituents

4. Externally between the AMA and its stakeholders

The AMA internal decision-making processes operate in an information-rich
environment largely.attributed to a ditigent staff, skilled at gathering and processing
information. However, not all appropriate information sources may be considered in
framing an issue, examining options, and ultimately reaching a decision.

The case study on E&M Guidelines illustrates issues with internal staff
communication. The Booz-Allen report found no coordinating mechanisms for the
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non-senior staff working on various aspects of the guidelines to discuss issues of
mutual importance, or triggers to identify policy issues and develop strategies for
addressing these issues. Staff operates in an insular fashion with little cross-
communication between units. This same study also highlights inadequate
communication between the Board and the staff. Although the Board and senior
staff were periodically briefed, neither group remained sufficiently involved or
informed to make connections between the E&M Services Guidelines and growing
physician concerns about the fraud and abuse function the Guidelines now served
for the federal government.

The committee finds that AMA's communication with external parties is fragmented
and then usually only one way--from the AMA. The AMA leadership frequently fails
to listen to its stakeholders and does not foster productive two-way communica-
tion. Multiple parties, including the President, Board members, and various staff
have conveyed inconsistent messages. The E&M Services Guidelines case study
also illustrates poor communication efforts with AMA membership, which led to
unfounded negative impressions of AMA actions. Furthermore, research confirmed
that the AMA does not communicate effectively with stakeholders during critical
decision-making cycles. This was illustrated graphically in the Partial Birth Abortion
Ban case study.. This case study found that the Board of Trustees had not
adequately or consistently consulted with or brought into the decision-making
process other physician groups, such as ACOG and AMWA, that had a stake in the
outcome of negotiations with members of the U.S. Congress.

The House of Delegates recognizes the need for better and more consistent external
communication. Open-ended responses on the June 1988 House of Delegates

with grassroots membership, other physicians, and the general publicT Atthe 1998~~~
Annual meeting, the House adopted Resclution 815, “Increasing Member Input.”

This resolution asks the AMA to “...continue to study ways to expand physician
participation in the AMA and to get input from members who currently do not

participate.” The resalution recommends the use of surveys in AMA publications

and on the AMA website.

Board of Trustees

Roles and Responsibiiities. Thet AMA Constitution and Bylaws define the official
roles and responsibilities and basic organization of the Board of Trustees. The.
Bylaws include 12 clauses that, with varying degrees of specificity, define the roles,
responsibilities, and organization of the Board. They define governance roles,
fiduciary respaonsibilities, and organizational mandates. To supplement the Bylaws,
the House has enacted various policies and directives affecting the Board's roles,
responsibilities, and structure. The AMA Policy Compendium includes policies that
elaborate on or modify the Bylaws with respect to policy making, advacacy,
fiduciary responsibility, and communication. These policies are detailed in the Booz-
Allen final report.

The Board is also guided by.a set of “standing rules” that it establishes for itself.
h Mae nonsist of two documents, one relating to the composition and
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functioning of the Board, and the second covering travel and expenses of General
Officers. These rules are inténded to foster good governance and management of
the Board of Trustees.

Board Meetings. Six formal Board meetings are held each year. The Board’s agenda
is established primarily by the Chair, with assistance of the staff, according to a
specific process. That process, however, is not apparent to other Trustees and is
the source of some confusion on the Board. Before Board meetings, all Trustees are
provided with extensive materials prepared by the staff. Both the quantity and
quality of the materials presented to the Board require a great deal of staff
resources. Typically, a 2-4 day Board meeting covers from 30 to 80 topics and the
material that staff prepares in advance often exceeds 500 pages. The Booz-Allen
team examined the agendas and minutes for four formal Board meetings. The team
identified nine broad topic areas and categorized the Board's actions. About 30% of
the Board’s time was spent making decisions, and about the same amount time
(31.4%) was spent receiving information. Decisions were generally made by
consensus with no repotted formal vote at any of these meetings.

Activities of Board Members. Board members engage in a very broad array of
activities. These include Board events, AMA events, federation events, health-
related events, civic/government events, media events, and others. Only nine
percent of the events that the Chair participated in during calendar year 1897 were
Board events and only 19 percent of the events other Trustees participated in were
Board events. Many of the events in which the Chair and other Trustees
participated were tied to the AMA’s appearance program.

This examination of the current practices of the Board of Trustees surfaced several
issues that deeply concern the committee, T T T T T T T T s e e e
Roles and Responsibilities of the Board and the Executive Vice President. Although
the roles and responsibilities of the Board are spelled out in 12 provisions of the
Bylaws, only one refers to the Executive Vice President. In addition, the 1998 AMA
Policy Compendium contains no reference to the roles and responsibilities of the
Executive Vice President. Without a clear definition of roles and responsibilities, the
Board may find itssif too deeply involved in the day-to-day aperational matters
normally reserved for the Executive Vice President and his or her staff.

Fiduciary Responsibility of the Board. The primary focus of the Board should be its
fiduciary responsibilities, commonly assumed to encompass financial and legal
responsibilities, but which by definition means to entrust in another the authority to
act on one’s behalf. Fiduciary responsibilities of the Board should also include the
following: )

« Ensuring that an effsctive strategic planning process is in place, and that
resources are properly prioritized and allocated to accomplish the mission, goals
and objectives of the AMA.

« Monitoring progress in achieving these objectives through an effective
performance measurement and tracking system.
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+ Requiring that risks {ethical, financial, legal, image, membership, etc.) to the
AMA are systematically assessed as new initiatives and major ongoing activities
are being considered.

« Ensuring that the AMA has the capacity and a strategically aligned agenda to
serve as an effective advocate for physicians and patients. .

* Insisting that external and internal stakeholder input is solicited and considered
during deliberations over key policy or strategic issues.

Although the Board’s responsibilities are spelled out in the Bylaws, the results of the
interviews and surveys indicate that responsibilities are not clear in practice.
Overlapping responsibilities, particularly with regard to Jegislative activities and
planning, might cause confusion. Furthermore, the Board often focuses on
inappropriate issues, and no priorities are established for determining which issues
the Board should address. The Board believes that because of its fiduciary
responsibility, it must address all issues that are raised.

The Appearance Program and Compensation Plan for the Trustees. The appearance
pregram for the Trustees remains a source of continuing controversy. Although
Trustees are firmly committed to an active appearance program, the House of
Delegates feels that the responsibilities of the Board, as defined in the Bylaws, are
much more important than the appearance program. indeed more than two-thirds of
the delegates surveyed believed that Trustees should spend no more than 40
percent of their time making appearances on behalf of the AMA. The Board in
general opposes changes to the appearance program, but a majority of the House of
Delegates believes that some of the appearances could be handled by senior staff or
others with expert knowledge in a particular arsa.

“SUpport of Board activities cansumes about $4 milliiun of AMA®s resources annuatly,—---- - -
The honararia and per diem paid to the Board members exceeds $2.3 million
annually {$1.4 million honoraria, $932,000 per diem}. Travel expenses for Board
members and their spouses exceed $1 miliion annually, with $836,000 attributable
to the appearance program. In addition, there are 11 fuli-time staff members whose
sole responsibility is to facilitate Board appearances; their combined salaries total
$478,020. Speechwriters, field representatives and other professional staff are
assigned to provide support to the traveling Trustee. The Board's current compensa-
tion plan, developed and approved by the Board itself, is without paraliel in any
ather national professional assaciation, There is an inherent conflict of interast in
having this or any board set its own compensation without review or approval by
any other body. :

The Board appearance program and the Board's compensation plan have been the
subject of much discussion. The appearance program is very expensive and diverts
the Trustees from their fiduciary responsibilities. This program places the Board in a
vulnerable position for criticism, because the program’s value has not been proven.
Maore importantly, the program is not tied in a meaningful way to the Association’s
strategic plan. The committee makes the following observations and will submit a
recommendation to significantly modify this program: .
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1. Members of the House of Delegates indicated in the survey that they want
members of the Board of Trustees to bring the perspective of practicing (working}
physicians to the Board.

2. Members of the House of Delegates indicated in the survey that they do not
want the position of Trustee to be, in effect, a full time job nor the primary or sole
source of income. .

3. Delegates surveyed indicate that they expected Trustees to spend less than 40
percent of their time making appearances on behalf of the AMA.

4, The Report of the Ad Hoc Committee to Study the Sunbeam Matter (A-98)
states that, “The Board should reconsider the role of Board members in performing
representational and ambassadorial work. Much of this work should be done by
others whose responsibilities are less critical to the assurance of the fiduciary.
soundness and integrity of the organization.”

5. The Skoglund Report {Report of the Special Committee to Study the Board of
Trustees, [-96) envisioned an AMA Board that delegates substantial responsibility
for representing the AMA to AMA Councils, delegates, sections, staff and others.
6. Each Trustee presently spends an average of 112 days per year on AMA
business. This time commitment makes it very difficult for most Trustees to
effectively maintain another occupation. .

7. Of the average number of days per Trustee, 19 percent are Board events and 32
percent are AMA events {committee and Council meetings and other AMA
sponsored meetings and conferences). The remaining 49 percent are for
assignments which are federation related (15%), health organization related (10%),
JCAHO participation {10%)-and civic/government/media representation (14%]).

8. The assigniments represented by the 49 percent as well as the category of AMA
events can and are performed well by AMA Trustees; but some could also be

The Chair Succeeding to the Position of President-Elect. It is common AMA practice
for the Chair to be elected as President-Elect immediately following his or her term
as Chair. Usually this election is uncontested. Continuing this practice has little
support in the House (i.e., only 13 percent either agree or strongly agree with this
practice). Individual political aspirations may be in conflict with the Chair’s fiduciary
responsibility to the AMA. Furthermore, this practice appears to be unique to the
AMA. The Booz-Allen report found no evidence in the examination of the practices
of other associations that they have similar succession practices.

Effective Use of Executive Committee and Intra-Board Committees. The Board doss
not appropriately use its Executive Committee and other Board committees to assist
in its oversight responsibility. The committees should be empowered to provide
essential services to the full Board’s broader mission and help in the creation of a
long term agenda around the integrated strategic plan. These Board committees
should actively bring issues to the Board of Trustees. The Executive Committee
should be used on an ad hoc basis, as needed, and at the specific direction of the
full Board of Trustees. There should not be duplicated or competing agendas
between the Executive Committee and the full Board, and most of the activities of
the Executive Committee should be handled by conference calls.
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Self-Evaluation Program for the Board of Trustees. As an important part of the
Board’s development process, the Board should establish a self-evaluation program
tied to annual goals and known criteria. The Board should obtain outside help in the
design of the instrument or process. Also involvement and approval by the House of
Delegates should be sought, not from mistrust, but from a need for collaboration
and agreement on roles and achievements. The goal of the self-evaluation program
would be educational and constructive improvement and would not assess the
suitability for re-election. The members of the Board would have the assurance that
their performance is in fine with the will of the House. This process should include
feedback on performance from other parts of the organization. The results would be
private and confidential, but the Board should provide an annual report to the House
on its accomplishments for the year.

One of the reasons for instituting a self-evaluation process is to restore trust
between the Board and the AMA membership. Such a program will also ensute the
membership that the Board is concerned that every Board member is doing what
they should be doing and doing it well. The current lack of trust is a driving factor
in the strong feelings among delegates that Board meetings should be open and
votes should be recorded. Our consultants recommended that Board meetings not
be open and votes not be recorded, and the Committee supports this recommenda-
tion. Your committee found no evidence that publicizing recorded Trustee votes
and conducting more open Board meetings would improve the effectiveness of the
Board. In addition, the Committee believes such changes would disrupt the Board’s
consensus approach to decision-making and to its efforts to engage in open and
frank deliberations. It is current policy that AMA members who wish to attend a
ragular meeting of the Board may submit their request to the Chair or the Executive
Vice President. Instituting the self-evaluation program will help restore trust in the

-28~ ~ Board whitepreserving efforts to-encourage mere-deliberation among-the Trusiees. -
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over critical and often divisive issues.

In the course of its deliberations, the committee looked at other aspects of the
Board. It is the committee’s opinion that the size and composition of the Board is
adequate and does not need to be changed at this time.

The consuitants report that internal boards, like the AMA’s, are more likely to be
politicized than external boards; therefore, our systematic checks and balances are
more crucial to the integrity of our Association. The Board is, however, too
politicized, with each Trustee planning his or her political future almost immediately
after election. This is exemplified by the current need to position oneself to “get in
line” early on to move to the Executive Committee and, in succession, become an
at-large member, Secretary, Vice Chair, Chair. For years it has been a common
practice to designate seating at the Board table based on office held, seniority, and
number of votes received in the House election. This practice is antithetical to
collegiality and may influence the performance of the Board in carrying out its
oversight responsibilities.

The consultants recommended, and the committee considered, the concept of
adding a public member to the Board of Trustees. However, the committee
questions the timing of such a change and believes it should be formally studied by
the Council on Long Range Planning and Development.
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The Board needs to focus its time and attention and effectively organize itself to
successfully fulfill its mission. it needs to acquire the necessary skills to property
oversee a large membership association. There needs to be a regular program for
Board development that educates the members of the Board on how to perform
their duties and gives them the needed tools for carrying out their fiduciary
responsibifities.

House of Delegates

The roles, responsibilities, and organization of the House of Delegates are defined
by ten clauses in the Bylaws, the Constitution, and the AMA Policy Compendium,
There is a clearly defined and structured process through which the House sets the
AMA's official position on issues. Each delegate has the opportunity to influence
policy-making at multiple entry points in the process, including submission of
resolutions, open hearings and discussion in Reference Committees, and floor
debate. -

Staff conducts research and prepares background material for each resolution and
triefs Reference Committee Chairs and Trustees assigned to each Reference
Committee. Staff also prepares cost estimates for each resolution having a potential
financial impact on the AMA. The House may refer items that cannot be resolved by
the House to the Board of Trustees for decision or further study. The staff, through
the Executive Vice President, under the direction and supervision of the Board, is
responsible for implementing policies.

The AMA House of Delegates is a very democratic institution. Any delegate may

27— _.submit-a resolution to_be considered by the House of Delegates at its semiannual
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meeting. The House must consider and discuss all resolutions. Resolutions
submitted to the House of Delegates receive only a legal review; no process exists
to evaluate the resolutions from the perspective of relevance to the Strategic Plan.
The Board of Trustees and the organization as a whale must later address all issues
referred to it by the House.

Another issue is the voluminous amount of information processed by the House of
Delegates at every meeting. This is largely because thé House wants to give every
member the opportunity to raise issues for consideration. At the 1998 Annual
Meeting, 341 reports and resolutions were considered by the House of Delegates.
The Council on Long Range Planning and Development (CLRPD) proposed that the
process for handling reports and resolutions be reevaluated because it represents a
major expense to the AMA, The House however, is caught in the dilemma of trying
to enhance Its representativeness by giving any and all members an opportunity to
submit resolutions or proposals for discussion and review while assuring that this
approach is cost effective in contributing to the policy-making process.

Some issues with respect to the House of Delegates have been brought to the
attention of the committee. One is the question of term limits for members of the
House to generate more turnover in the delegate population to help assure accurate
representation of the constituency. This is an issue that is raised periodically, and
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some state medical associations have adopted term limit provisions. Your
committee believes that this issue should continue to be handled locally.

While the delegates have every opportunity to shape Association policy, once the
meeting concludes the delegates have no defined obligation to advocate the AMA's
positions to their constituents. The delegates should take more responsibitity for
ensuring that policies adopted by. the House become known and adhered to by their
constituents. Under the present arrangement there is little accountability on the part
of delegates to cammunicate with their constituents and encourage them to

10  embrace policies adopted by the House. The delegates should be more engaged in
11 AMA activities throughout the year, especially those considered strategic

12 imperatives by the AMA. The delegates should also recognize a responsibility to
13 determine what their constituents are thinking and bring those views to the House
14 meetings.

OWONOG A WN =

18  Through the years the House has made a number of procedural changes that are
17  designed to handle an increasing volume of material without diminishing the

18  important democratic tradition enjoyed by the Delegates. Considering the volume of
19 business, the efficiency of the House is most impressive. However, the House must
20 find some way to focus its agenda to become more effective in moving the

21 Association toward achievement of the goals of its Strategic Plan. Some specific
22 topics that need to be addressed are: an examination of the referral process of

23 reports and resolutions to the Board and Councils; whether informational reports

24 can be handled by the House cutside the semi-annual meeting; and how resolutions
25  could be encouraged to adhere to an integrated strategic plan before submission to
26  the House for action.

-28—-The-Presidents —{President PresideﬂivElecf, {mmediate-Past-President)}- — - - - - - — - — - .-
29

30  The Constitution and Bylaws vest in the President the following six responsibilities:

31

32 1. Serve as the official spokesperson in enunciating and advocating the

33 official policies and positions of the AMA

34 2. Serve ex-officio as a member of the Board of Trustees

35 3. When emergency conditions warrant, nominate committees requested by
36 Councils

37 4. Participate ex-officio, without the right to vote, in sessions of the House
38 of Delegates

39 5. Address the opening sessions of the annual and interim meetings of the
40 House of Delegates

41 6. Deliver an inaugural address

42

43 In addition, the Rules of the Board authorize the President to serve as-the official
44 laison with other officers of the federation and other organizations. The results of
45  the House survey indicate that delegates believe the President’s most important
46  responsibility is to serve as the principal AMA spokesperson. However, Board

47  members expressed support during interviews for engaging the entire Board in

48  active representational roles in the Association’s various appearance and meeting
49  opportunities. The committee has concluded that the diversity of issues, coupled
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1 with the volume of official appearances and policy pronouncements, represents a
2 challenge to identify the most appropriate Association spokesperson for each venue.
3 That chalienge can only be met if the first selection criterion is expertise in the
4 relevant field. The Association would also be well served by expansion of the
8  spokesperson pool to include Council members, delegates and alternates, section
& representatives and staff.
7
8  The role of the President as chief spokesperson for the AMA is consistent with the
9 practice of most other organizations analyzed in this study. Indeed, in some
10 organizations the President also chairs the Board.
11
12 In looking at the role of the President, it is apparent that this valuable resource has
13 not been used to its fullest potential. The AMA President should be a key
14  participant in an energetic communications program and should have additional
16 responsibilities and a broader role in this crueial activity. This increased
16 responsibility and authority requires a vigorous tevel of understanding of current
17  issues, including regular communicatiens with the Chair of the Board and the
18  Executive Vice President.
19
20 A number of important issues regarding the AMA President require the attention of
21  the House of Delegates:
22
23 e Although the President should be the principal spokesperson, many others also
24 serve as spokespersons for the AMA. During 1897, the three Presidents
25 (President, Immediate Past President, President-Elect) accounted for only 25
26 percent of appearances, while the remaining 75% were handted by the Chair
27 __ __and other Trustees. The proper roles of the President and Board Chair require
28 better definition. : o -
29 < Thelarge number of officers and others representing the AMA, coupled with the
30 heavy volume of appearances, complicates efforts to. deliver a consistent,
31 unified message on AMA policy. The case study on the Partial Birth Abortion
.32 Ban Act of 1997 noted that the AMA had several spokespersons offering
33 inconsistent and sometimes contradictory statements on the reason for the
34 organization’s changed position. AMA’s preference to involve all Trustees
35 complicates the organization’s efforts to deliver a unified and consistent
36 message to its constituents and stakeholders.
37 « The election process for the AMA President does not offer adequate assurance
38 that the most suitable candidates are considered for this crucial leadership
39 position. For the most part, officer elections are uncontested, with the Chair or
40 Speaker of the House traditionally chosen to succeed to President-Elect when
41 his/her terms expire. This is inconsistent with the succession practices of other
42 professional membership organizations. Various special AMA committees and
43 Councils examining AMA governance have noted that effective service as either
44 the Chair or the President requites a different set of skills. Although prior Board
45 service is ‘a desirable asset, the succession practice of Chair or Speaker to
46 President-Elect limits the field of candidates for consideration. This automatic
47 succession pattern does not vet candidates against suitable selection criteria to
48 ensure the best-gualified individuals are given the opportunity to serve.
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The Councils

The AMA Bylaws describe the functions and membership criteria for seven
permanent Councils that advise and recommend on issues and topics considered
germane to each Council’s specific mission. The Councils are a key element of the
governance process. Their reports (in response to a referred resolution, at the
Board’s request, or self-initiated) often deal with the most substantive and far-
reaching policy matters before the House. Council reports are presently submitted
to the Board for transmission to the House. Although there is no officially described
mechanism for the Board to return, withhold, or alter a Council report, there have
been occasions when the Board has assumed this role. Revising the Bylaws to
authorize Councils to submit their reports-directly to the House, rather than through
the Board as currently structured, would enhance the House’s deliberative process
by removing an unnecessary filter between the Councils and the House. The Board
should provide non-binding input to the Councils on their reports.

Councils need to be an integral part of the planning process, with the Board serving
as the principal planning agent. There needs teo be a formalized and substantive
process for providing Council input into the AMA's strategic plan. Councils also
need to seek stakeholder input as they set out their own agendas and accomplish
their work.

At the 1998 Board of Trustees/All Council meeting, Councit representatives .
conveyed concern about the sheer volume of items referred from the House to the -
Councils. There are significant resources expended in addressing referred
resolutions. Council agendas are packed with referred items, leaving little time, in
the view of some, for the discussion of emerging issues. Currently there is no

mechanism for Councils to prioritize referred items, as alt must be deait with. The
desire for an unlimited participatory democracy needs to be viewed in the light of
available resources, time and the organization’s strategic priorities.

Corporate Staff and Executive Vice President

The AMA’s governance documents and policies provide for an Executive Vice
President and generally define the Executive Vice President’s role. The Executive
Vice President oversees a diverse staff of more than 1200, located in three areas of
the United States. The Chicago office houses more than 1000 employees. The
Washington office, which is charged with conducting AMA federal and politica!
affairs, has a staff close to 100. In addition, small offices of about 20 employees
are located in New Jersey and New York to handle some communications and
advertising sales for AMA publications.

The roles and responsibilities of the AMA’s Executive Vice President are comparable
to the roles and responsibilities of executive directors of similar erganizations. The
Executive Vice President is charged with “...managing and directing the activities of
the Association and performing the duties commonly required of the chief executive
officer of a corporation” under the Bylaws of the AMA. The Executive Vice
President is a registered lobbyist in Washington, DC.
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The AMA staff provides critical support to all facets of AMA governance and
decision-makifg, including the budget and planning cycle. Staff also serves as the
“institutional memory” of the AMA to ensure continuity in management and
administrative actions aligned with the policies and directives of the House and
Board. They provide the critical links between the various governing bodies to’
ensure coordinated attention to the AMA’s principal functions.

The governing leadership views the AMA staff as a valuable assst to the
association. The House of Delegates survey shows that the professional staff are
regarded as knowledgeable and highly capable. Fifty-nine percent of respondents to
the House survey indicated that the appearance program should use expert staff in
the future as appropriate for speaking engagements. Sixty-three percent supported
having the staff serve on expert panels of non-AMA organizations.

The follow-up questionnaires to formal interviews showed that 70 percent of
current and former Trustees believe that staff adequately prepares the Board for its
meetings. Many of the staff have been with the AMA for several years; these staff
have a detailed understanding of how the AMA processes work.

The staff is also involved in the decision process. Few procedures are-in place,
however, to help managers and staff distinguish between routine, opserational
decisions and the more far-reaching policy decisions, or to determine when one type
of decision is transitioning to the other. This can result in the wrong expertise being
applied to an issue at the wrong time, and may result in an individual not
recognizing when an issue should be elevated to more senior management. The

case study on E&M Services Guidelines, for instance, revealed how low-profile, low-
Tisk operational decisions of a clinical hature can evolve imo higheprofite; tigherisk—
poticy decisions with significant legal and financial ramifications for virtually all
physicians.

With no viable strategic plan in place, staff activities are unfocused, which leads to
averload and staff burnout. Multiple groups, organizations, and staff often have
similar overlapping responsibilities for issues and activities, resulting in bturred roles
and responsibilities. The staff tends to view issues in an insular manner with little
cross-communication. The staff needs a better and broader view and to be better
informed about activities in other.areas. Unclear and/or fragmented lines of
authority and accountability increase the risk that important decisions reached
without sufficient oversight could severely damage the AMA’s reputation and
finances.

Two significant issues related to the staff emerged in this study:

« Significant differences exist between the Board leadership and staff perceptions
of how effectively the AMA governs itself. Interviews with trustees and key"
staff and follow up questionnaires revealed widely divergent assessments of
AMA Board meeting effectiveness. According to questionnaire data, Board
mermbers and staff members disagree whether Board meetings are effective. The
interview questionnaire data also show that the staff members believe that long-
range objectives at the AMA are often sacrificed because of an over-emphasis
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on short-term results. It is interesting to note that the Councit Chairs share the
viewpoints of the staff more often than that of the Board.

The staff indicates that communication is a major source of problems at the
AMA. Interviews and follow-up questionnaires show that Board, Council Chairs,,\
and staff agree that communication problems exist. According to the
questionnaire data, 58 percent of the staff indicate that the Board and staff do
not communicate well with one another. Only 26 percent of respondents overall
indicate that Board-staff communication is good. The E&M Case Study
illustrates communications problems that led to a major crisis for the AMA,

RECOMMENDATIONS

The Ad Hoc Committee on Structure, Governance, and Operations recommends that
the following recommendations be adopted in lieu of Resolution 604 (I-97) and

Resolutions 4, 9, and 810 {A-98) and that the remainder of the report be filed:

Strategic Plan

1. That the AMA adopt an integrated strategic planning process led by the Board
and the Executive Vice President to include the following elements:

* Input of all organizational components (House of Delegates, Councils, Board of

Trustees, Executive Vice President, staff).

* A five-year plan identifying the most critical strategic issues for the organization
¢ The critical success factors for each issue
+ An annual work plan with measurable performance objectives, tasks and

timelines,.assignments for implementation, and expected.outcomes_ Eor.

period?

2. That the Board of Trus_tees ensure that adequate resources — staff, funding, and
material ~ are available for developing the integrated strategic plan.

3. That the AMA integrated planning process consist of the following multi-step,
18-month process, requiring the parti¢ipation of the House and its Councils, the
Board and its committees, and the Executive Vice President and AMA staff:

Step 1: The Council on Long Range Planning and Development should
develop a detailed, integrated process for determining the AMA's strategic
priorities. The Council should {a) gather and analyze input from. other
Councils, the House of Delegates, and other appropriate internal and external
sources on the AMA’s near- and long-term strategic issues, (b} begin the
prioritization process, and (c} forward these to the Board of Trustees
between the Annual and Interim Meetings.

" Step 2: Based on the input and analysis from the CLRPD, the Board of
Trustees establishes strategic priorities and forwards them to the House for
approval.
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Step 3: At its Interim Meeting, the House approves strategic priorities for the
AMA and directs the Board to provide a strategic plan.

Step 4: Based on direction from the Board, the Executive Vice President with
assistance from the staff should prepare the Strategic Plan and submit it to

the Board.

Step 5: During its annual planning retreat, the Board should evaluate the
Strategic Plan.

Step 6: The Board should approve the Strategic Plan and forward it to
Reference Committee F of the House for comment and recommendations.

Step 7: The House should approve the Strategic Plan at its Annual Meeting.

Step 8: The Executive Vice President, with assistance from the staff, should
develop the annual work plan and the budget.

Step 9: The Board should approve the budget.

Step 10: The Executive Vice President, with assistance from the staff,
should drive the execution of the work plan and the budget.

Step 11: The Board, as part of its fiduciary responsibilities, should monitor
and track progress against the Strategic Plan and report such to the House of
Delegates for evaluation.

In addition, the goals of the Strategic Plan should become an overarching part of all
Board and Council meetings. All ongoing initiatives and new undertakings must be
regularly measured against the Plan, and emerging issues that impact the Plan
should be identified.

Risk Management

4., That the Board of Trustees and the Executive Vice President develop and
implement a risk management program that will position the association to prevent
crises and to respond effectively when needed. The Board of Trustees will have
responsibility for risk management, with its Audit Committee driving and exercising
oversight over the risk management function. The Executive Vice President should
create a staff risk management unit and hire a risk management manager who
reports directly to the Executive Vice President. The Executive Vice President in
turn reports to the Audit Committee on risk management issues. The risk
management capability should {a} involve the continuous assessmerit of
environmental and internal risk factors by the Board of Trustees and its committees,
the Councils and staff; {b) establish a common understanding of what issues should
be brought to the Board; and (¢} provide for appropriate risk management training of
the staff.
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Board of Trustees

5. That the Board of Trustees, with the concurrence of the House, better define its
role using an agreed-upon set of fiduciary priorities in an effective oversight mode.
In addition to the financial and legal responsibilities typically assumed by a Board,
the House should prescribe the following additional fiduciary responsibilities to the
Board: risk management, policy integration, stakeholder involvement, advocacy,
communications, strategic planning,

8. That the Board of Trustees, through revision of its Standing Rules, redefine the
mission, compasition, and responsibilities of its standing committees so that they
can execute against the integrated strategic plan and provide appropriate Board
oversight of AMA activities. Specifically, the committees should become especially
active in areas of substantial risk {i.e., ethical, financial, legal, image, membership,
etc.) to the Association.

7. That the Board of Trustees expand the charge to its Audit Committee to
accurately reflect the committee’s appropriate role, including such duties as {a)
responsibility for monitoring the financial, economic, legal, and operating risk
characteristics of the AMA, (b} conducting the Board’s annual self-evaluation
program, and {c} evaluating the quality of the internal control structure by having
the internal auditors report directly to the Audit Committee.

8. That a new process be established, through the Audit Committes, to provide for
the ongoing and regutar review of Board expenses by the external auditor reporting
directly to the Audit Committee,

2878 Thatthe Execrtive Committes of the Buard become s mureactive body,—
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addressing issues that arise between regularly scheduled Board meetings. The
Standing Rules should be amended (a} to define the Executive Committee as serving
on an ad hoc basis at the specific direction of the full Board of Trustees, and (b} to
indicate that Executive Committee meetings should generally be held by conference
call,

10. That the Board of Trustees develop its own annual plan to guide its agenda-
setting process to include the following key elements:

s The agenda should span multiple meetings to ensure that the various phases of
planning, implementation, and mid-course correction receive appropriate
attention for those initiatives considered vital to the Board’s strategic priorities.

« The Board should actively seek input from AMA internal stakeholders, such as
other medical organizations considered part of the federation of medicine, in
defining the Board’s longer-range agenda.

« The Board shouid develop its own annual work plan during its yearly planning
retreat and should consider revisions to that pian during each subsequent Board
meeting.

* All Board members should have the opportunity to participate in the agenda-
setting process.
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e The material supplied to the Board during meetings must explicitly show how
these matters relate to the strategic imperatives of the AMA

« Each standing committee of the Board should develop its annual plan with
progress presentations as standard items for the Board agenda/meetings.

e The Board should submit an annual report to the House of Delegates on its
accomplishments.

11. That the Board of Trustees obtain external expert advice and input from others
in the organization {Councii Chairs, Delegates, Executive Vice President) to assist in
the design of a self-evaluation instrument to annually measure the Board’s
effectiveness and to encourage more accountability. Recognizing that the primary
purpose of these evaluations is to help the Board and its members improve their
performance, this self-evaluation instrument should include the following elements:

e These self-evaluations should be for the Board as a whole and then individualty
for each Trustee.

« To maintain control and confidentiality, the Audit Committee of the Board should
conduct the evaluations.

« An assessment of how well the Board and its members accomplished the
initiatives stated in their own annual work plan

e An assessment of the extent to which the Board and its members exerted a
positive influence on the key measures of success that should be defined in the
AMA's strategic plan

e An assessment of the effectiveness of the Board and its miembers’ approach to
governance and decision making.

« The design of the self-evaluation should be approved by the House.
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« THhe Housé sRould recéive regular reports of thig niatare and frequency vittese
self-evaluations, but the results should be held confidentially by the Board to
encourage more accurate responses by the participants.

* In conducting these self-evaluations the Board should seek feedback from the
AMA's internal stakeholders and other elements of the organization, including
staff.

* Where the evaluation identifies individual performance deficits, the Board should
initiate follow-up training tailored to specific needs.

12. That the Board of Trustees commit itself to an ongoing Board Development
Program, specifically tailored to the AMA's needs, to provide continuing education
in the skills and knowledge essential for successfully meeting its fiduciary
responsibilities.

13, That the Speaker and the President immediately establish a committee of the
House of Delegates to evaluate the structure and amount of compensation for the
Board of Trusteas. This committee will act in lieu of the Board Compensation
Committee and will make recommendations on an annual basis for approval by the
House of Delegates.

14. That the Bylaws be amended to clarify the Board’s responsibility as one of
oversight, with the Board referring all operational business matters (employee
issues, contracting, facility issues, internal communications, etc.) of the AMA to the
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Executive Vice President. The Standing Rules of the Board, as well as the Chair’s
leadership, should also reflect the Board’s principal role as one of oversight and not
day-to-day management of the AMA’s affairs. In addition to financial oversight, the
Board's oversight role should include: .

« Ensuring that an effective strategic planning process is in place, and that
resources are properly prioritized and allocated to accomplish the mission, goals
and objectives of the AMA

* Monitoring progress in achieving these objectives through an effective
performance measurement and tracking system

* Requiring that risks (ethical, financial, legal, image, membership, etc.) to the
AMA are systematically assessed for both major ongoing activities as well as
new initiatives under consideration ’

* Ensuring that the AMA has the capacity and a strategically aligned agenda to
serve as an effective advocate for physicians and patients

* Insisting that external and internal stakeholder input is solicited and considered
during deliberations over key policy or strategic issues.

16. That the Bylaws be amended to include a Chair and Chair-elect as officers of
the Board. Each would be limited to a single one-year term, with the Chair-elect
automatically succeeding to Chair upon completion of his or her Chair-elect term.

16. That the Bylaws be amended to preclude the Chair of the Board of Trustees
from immediately succeeding to the position of President-Elect.

17. That the Bylaws be amended to provide that no AMA Officer or Trustee shall be
eligible to serve as Executive Vice President within three years of leaving office.

18. That the AMA President be included in an established process of regular
consultation with the Chair of the Board of Trustees and the Executive Vice
President regarding ongoing activities of the Association.

19. That the majority of appearances be undertaken by the Presidents (President,
Immediate Past President, President-Elect} as the Association’s primary
spokespersons.

20. That the Board of Trustees change its Appearance Program so that control over
appearances by Trustees and other officers is transferred to the President (in his or
her role as the Association’s primary spokesperson} who shall have the following
specific responsibilities:

¢ Assigning Trustees to appearances. However, the authority to appoint Board
members to standing Board assignments {e.g. JCAHO Commissioners, Advisory
Council of the National Business Coalition on Health, National Committee on
Quality Assurance, National Patient Safety Foundation, etc.) shall remain with
the Chair of the Board.

» Obtaining external independent expertise in determining the value of the
appearance program and in establishing criteria for assessing the value of an
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appearance relative to achievement of objectives identified in the AMA strategic
plan.

+ Reducing the average number of days worked by Trustees, Speaker and Vice
Speaker for the AMA by 40 percent over the next four years {at least 10% a
year) to make it more likely that Trustees can preserve their primary occupation,
continue to work as physicians, and, therefore, continue to bring that
perspective to the deliberations of the Board.

* Accomplishing the reduction of the average number of days worked by Trustees
by recruiting other representatives of the AMA (Council members, corporate
staff, and others as appropriate) to represent the Association.

¢ Reporting annually to the House the status of progress toward this goal.

+ Presenting a report to the House, at the 2002 Interim Meeting, assessing the
impact of this initiative.

House of Delegates

21. That the Speaker of the House of Delegates initiate an evaluation of the
functioning of the House of Delegates and make recommendations for improvement,
particularly in handling the large volume of business before the House and focusing
the agenda of the House to allow it to be more effective in integrating its work with
the AMA’s strategic plan.

22. That the House of Delegates hold the Board of Trustees accountable for the
proper oversight of the AMA, but not through (a) the recording and publication of
individual votes on matters before the Board, or (b} open meetings because neither
will enhance the Board’s deliberations and may hinder the Board’s decision-making

28. That the Board of Trusteés and Executive Vice President be evaluated against
how well they performed based on the AMA Strategic Plan.

24. That members of the House of Delegates recognize a responsibility to
communicate with their constituents and solicit their views on the important issues
affecting the medical profession.

Councils

25. That the Bylaws be amended to provide that Council reports are submitted
directly to the House, and that Board comments regarding Council reports should be
considered by the Councils, but are not binding.

26. That the Councils actively seek stakeholder input into all items of business.

27. That the Councils provide input, in the areas of their specific expertise, into the
Board’s strategic planning process.

28. That a mechanism be crafted by the Council on Long Range Planning and
Development, and be presented for considerationi, that would allow prioritization of
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1 items referred by the House of Delegates consistent with the strategic priorities of
2 the AMA and mindful of available resources.
3.
4 Communications
5
6 28. That the Board of Trustees direct the Executive Vice President to conduct a
7 comprehensive communications review and develop a communications plan to
8  identify strategies and systems to support the AMA vision and strategic plan. The
9 following issues must be addressad:
10
11 ¢ Analyzing internal and external communications processes; horizontal and
12 vertical communication processes; and uni-directional and bi-directional
13 communications processes
14 . Reviewing the operations of the division of communication, its management, and
15 the mechanisms it employs for communication

16 o Evaluating the effectiveness of communication among staff units
17 e Evaluating the effectiveness of current communication. vehicles (website,

18 American Medical News, internat newsletters, etc.) for conveying the AMA

18 message

20 . Enhancing our current communication vehicles to {a) solicit stakeholder feedback
21 about the AMA and its activities and (b} obtain constituent feedback on

22 satisfaction with the AMA, its mission and strategy, and performance against
23 that strategy.

24« Defining specific strategies to emphasize the needs, opinions, and interests of
25 the AMA'’s stakeholders in order to create coalitions for the AMA.

26 . Designating a single individual to communicate with external stakeholders on

27 any given issue. This person should be the AMA _Er‘esliciegtva‘s_oitguas_nossjblg
28~~~ ~supported by & designated Staff member.

23

30  Corporate Staff and Executive Vice President

31

32 30. That the Executive Vice President clearly define and regularly evaluate roles

33  and accountability of the corporate staff in adhering to clear guidelines on the fimits
34 of their decision-making authority and where to turn when confronted with issues
36 beyond their scope of action:

36

37 e The Executive Vice President should work with staff, the Board and.the House

38 to'establish guidelines that differentiate between operational and policy issues,
39 and. identify to whom the staff should turn when they believe they are
40 confronting an issue with policy implications.

41 * These guidelines should be inciuded both in the employee manual and a Board of
42 Trustees Handbook
43 * These guidelines should be annually reviewed and updated, with the Executive

44 Vice President leading the revision process

45 ¢ Objectives in the performance appraisals of senior managers should be refocused
46 to align with the AMA vision and bonus criteria should also be linked to the

47 vision and the strategic plan.

48 « Managers need to supervise work groups by establishing clear, msasurable
49 performance objectives and tasks for all staff and hold staff accountable.



OOVONDOHWN =

NNRNRNNRNRMA = -3 o 3 3
N RAONAOOONOODWN -2

242

Final Report of the Ad Hoc Committee on Structure,
Governance, and Operations Page 28 - 1-98

31. That the Board of Trustees require the Executive Vice President to evaluate
staff structure and to audit resources to ensure that the AMA is supported
efficiently and effectively consistent with the Strategic Plan approved by the House
of Delegates. As part of the evaluation of staff structure, the Executive Vice
President should examine the AMA’s member services strategy to ensure that the
structure facilitates responsive and accurate responses to member queries.

32. That the AMA take better advantage of its staff capabilitiss to include staff
participation in the appearance program, serving on non-AMA panels, and fostering
cooperative working relationships with other organizations that share common
objectives.

33. That the Bylaws be amended {a) to clearly describe the roles and responsibilities
of the Executive Vice President as well as his or her reporting arrangement, (b} to
explicitly charge the Executive Vice President with managing the AMA staff, not
just AMA activities, {c} to charge the Executive Vice President with being an active
leader in Washington for legislative activities, and (d) to clarify that these are not
responsibilities of the Board or the Chair of the Board.

Other

34. That the Council on Constitution and Bylaws and the Council on Long Range
Planning and Development comprehensively review the Bylaws and other policies
and procedures and make recommendations in a joint report, which would provide
clearer and more distinct descriptions of various governing bodies and roles of AMA
officers.

IS P RWWOWWWWWEONN

35, That the Council on Long Range Planning and Development study the issus of
whether adding a public member to the Board of Trustees would be beneficial to the
governance of the AMA.

38, That the Board of Trustees provide a separate section for governance policies
in the AMA Policy Compendium.

CONCLUDING COMMENTS

The Ad Hoc Committee on Structure, Governance and Operations thanks all who
participated in this far-reaching study. From its first meeting, your committee
observed that the AMA's recent events provided an opportunity to re-evaluate some
of the basic premises of the organization and operations of AMA’s governing
bodies. Your committee hopes that its findings and recommendations will give the
House of Delegates some practical strategies toward remodaling the American
Medical Association into a more vibrant, focused and effective organization that is
valued by its members and the American public. The committee also thanks the
Speaker and the House for the opportunity to serve the Association in this way.
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WForeword

On May 19, 1997, the American Medical Association unexpectedly announced its support of
H.R. 1122, the “Partial-Birth Abortion Ban Act of 1997." This decision was made just one
month before the AMA House of Delegates was to convene for its annual meeting. Inits
decision to support the ban, the AMA took its first position on an abortion bill./ Furthermore,
the AMA's support of the bill represented only the second time that the AMA had supported
legislation that would criminalize a medical procedure.? By announcing its position, the AMA
broke ranks with other professional medical societies. The American College of Obstetricians
and Gynecologists, the American Medical Women’s Association, and the American Nurses
Association all opposed the ban.

Almost immediately, congressional watchdogs and journalists criticized the AMA and claimed
that the AMA’s decision was mired in Medicare politics. On the same the day that the AMA
announced its support of the ban, the AMA sent Congress a letter detailing its position on
anticipated Medicare budget cuts. In its published response to the New York Times, dated May
30, 1997, the AMA countered these criticisms stating, “AMA’s congressional advocacy is
derived exclusively from the profession’s values, especially the patient-physician relationship.™

Soon thereafter, President Clinton vetoed the bill, and the Senate was unable to garner enough
votes to override the veto. As a result, this highly controversial issue was relegated to the back
burner.

)The following case study examines the decision-making processes surounding the AMA’s
decision to announce its support of H.R. 1122, It discusses the history of the AMA’s position on
abortion legislation, the internal and external environments, and the events leading up to the

— - AMA s anmouncement in- May-1997.- The case will focus on the role of policies and procedures
in guiding decision-making, especially as they pertain to roles and responsibilities, structure and
governance, accountability, stakeholder input, and communication.

Background

For years, the AMA maintained a position of neutrality on the issue of abortion, stating,

“The issue of support of or opposition to abortion is a matter for members of the AMA to decide
individually. The AMA will take no action which may be constried as an attempt to alter or
influence the personal views of individual physicians regarding abortion procedures.”# The
AMA’s original 1977 stance on this issue was: “The Principles of Medical Ethics of the AMA do

1 Although the AMA had taken positions that included language related to abortion, for example, on cutting

Medicaid coverage of abortions; however, this was the first time that the AMA took a position directly in support of

or in opposition to abortion itself.

2 The AMA had taken a position to oppose “genital mutilation” of women.

3 «partial Birth Abortion Ban Act of 1997” (letter from P. John Seward, Executive Vice President, American Medical
Association, to the New York Times, regarding AMA support of HR. 1122).

4 “policy on Abortion,” H-5.990.

BOOZ-ALLEN & HAMILTON D-1
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niot prohibit a physician from performing an abortion in accordance with good medical practice
and under circumnstances that do not violate the law.”s

During the late 1980s and early 1990s, the AMA consistently supported patient-physician rights
regarding the abortion issue. In 1989, the AMA stated, “...The AMA further supports the
position that the early termination of pregnancy is a medical matter between the patient and the
physician, subject to the physician’s clinical judgment, the patient’s informed consent, and the
availability of appropriate facilities.” In 1991, the AMA voiced strong objections to the so-
called “Gag Rule,” which would have prohibited medical professionals at Title X clinics from
counseling, advising, or providing information about abortion and from referring women to
health care facilities that offered abortion counseling or services. In its response to the “Gag
Rule,” the AMA House stated, “It is the policy of the AMA to strongly condemn any .
interference by the government or other third parties that causes a physician to compromise his
or her medical judgment as to what information or treatment is in the best interest of the
patient.”” In 1992, the AMA opposed mandatory parental consent to abortion, stating, “The
patient——even an adolescent—generally must decide whether, on balance, parental involvement
is appropriate.”®

Partial Birth Abortion Legislation

During the mid-1990s, the AMA House of Delegates voted to reaffirm many of its positions on
abortion. Meanwhile, there was a resurgence of attention on the abortion issue at the national
level. In 1995, the debate focused on a rarely used procedure sometimes referred to as “partial
birth abortion.” The Republican-controlled U.S. House of Representatives had developed
legislation, H.R. 1833, to ban the procedure. The “Partial-Birth Abortion Ban Act of 1995,”
which had been introduced by Representative Charles Canady (R-FL), defined the “partial bixth
abortion” procedure as “an abortion in which the person performing the abortion partially

_vaginally delivers a living fetus before killing the fetus and completing the delivery.” The bill
would have made it a felony for any physician to perform the procedure. A physician
performing the procedure would had been subject to criminal fines and up to 2 years in prison.
In addition, the father, and if the mother was a minor, the maternal grandparents, would have
been able to sue the physician for civil monetary and statutory damages. The only exception to
the ban would have been “when such an abortion is necessary to save the life of a mother
endangered by a physical disorder, illness, or injury, provided that no other medical procedure
would suffice.”?

By September 1995, the AMA’s Washington Office had flagged the partial birth abortion issue
and asked the AMA’s Council on Legislation to review Representative Canady’s bill. The
Council on Legislation, deliberated on the issue in September. In its attempt to “review

5 “Aboction,” E-2.01.
6 “Right to Privacy in Termination of Pregnancy,” H-5.993.

7 “Freedom of Communication Between Physicians and Patients,” H-5.989.
8 “Mandatory Parental Consent to Abortion,” H-5.984.

9 H.R. 1833, U.S. House of Representatives
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Jroposed federal legisiation and recommend appropriate action” in accordance with AMA
poticy,/? the Council submitted the following statement and recommendation to the Board in
October.

“The Council had an extensive discussion about this bill and agreed that this was an
extremely rare and controversial procedure that should not be condoned if performed as
defined in the bilt... The Council is cognizant of concerns that passage of this bill could
be considered as legislative interference with the practice of medicine and be used as a
way of limiting the right of abortion. However, as long as the legislation is crafted as 2
narrow mechanism to deter a singie procedure that is so far afield from what is acceptable
medical practice, the Councit agreed to support H.R. 1833. However, any attempt to
expand criminalization of abortions or other medical procedures beyond this particular
procedure would not be acceptable and the Council would recommend opposition to any

such expansion.” //

Through means that are not clearly understood, a copy of the Council report was leaked to the

. public before the AMA Board had an opportunity to review and deliberate onit. Asa result,
AMA's official position was prejudged by the public and medical community as supporting HR.
1833. A public letter writing campaign, both'in favor of and in opposition to the AMA’s
position, ensued. When the Board did deliberate on the report, in October 1995, the AMA Board
of Trustees voted to retain the AMA’s stance of neutrality and decided to neither support nor
oppose H.R. 1833.

‘Dn November 1, 1995, H.R. 1833 was passed in the U.S. House of Representatives by a vote of
288-139. Later that month, the American College of Obstetricians and Gynecologists (ACOG)
became the first medical society to oppose the legislation. In its announcement, ACOG’
condemned Congress, saying, “The College finds it very disturbing that any action by Congress
[that] would supersede the mmmﬁammaxrwmmMe
medical procedures that may be necessary to save the life of a woman. Moreover, in defining
what medical procedures doctors may or may not perform, the bill employs terminology that is
not even recognized in the medical community—demonstrating why Congressional opinion
should never be substituted for professional medical judgement.”/2

On December 7, an amended version of the bill was passed in the Senate by a vote of 54-44.
Though these votes represented a victory of sorts to the “pro-life” forces in Congress, those
sponsoring the “Partial-Birth Abortion Ban Act of 1995 in the Senate were unable to gamer the
two-thirds majority required to override a presidential veto. President Clinton had warned the
Congress that he intended to veto the measure unless it included a provision that would permit
the “partial birth abortion” to protect the health of the woman. On April 19, 1996, President
Clinton vetoed the bill as promised.

10 AMA Bylaws B-6.6011 on the Council on Legislation.

11 “gypplemental Report of the Council on Legislation Meeting of September 22-24, 1995, dum from
Roy Skoglund to the AMA Board of Trustees, October 1995).
2 American College of Obstetricians and Gynecologi on HR 1833, November 1, 1995.
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During the December 1996 AMA House of Delegates Interim Meeting, the House reaffirmed a
number of its positions on abortion, including its policies on “Policy on Abortion,” “Right to
Privacy in Termination of Pregnancy,” and “Abortion.” The House also referred the matter to
the AMA Board of Trustees, requesting it to nndertake a “study of late-term pregnancy
termination techniques and circumstances to ensure that they conform to the standards of good
medical practice.” Furthermore, the House resolved that the AMA would work with pertinent
medical specialty organizations to develop clinical practice guidelines appropriate for late-term
pregnancy termination.d

In response to that request, the AMA convened a study group comprised of on¢ representative
from each of the following physician groups: the American College of Obstetricians and
Gynecologists (ACOG), the American Academy of Family Physicians (AAFP), the American
Academy of Pediatricians (AAP), the AMA Council on Scientific Affairs, the AMA Council on
Legislation, the AMA Council on Medical Education, and the AMA Council on Ethical and
Judicial Affairs. In addition, a representative from the Hlinois State Medical Society, which
introduced the original Resolution 225, and from the Pennsylvania Medical Society, which
introduced the original Resolution 208, participated in the study group.

The report that emerged from this study group, Report 26 of the Board of Trustees (4-97) on
Late-Term Pregnancy Termination Techniques, was written primarily by three AMA staff
members. The Board of Trustees decided that the principal author on the report would be from
AMA’s science area. Therefore, a staff representative from the Office of Scientific Affairs wrote
the bulk of the report, while representatives from the Offices of Legislative Affairs and the
Council on Ethics and Judiciary Affairs made significant contributions in their respective areas
of expertise. The report contained six sections.

e A review of the data available on abortion and later-term abortion.

- Definitions-of the types-of abortions perforred-at diff tages of
pregnancy.
o A review of complications and sequelae related to abortion.
» A discussion of the legal context of medical decision-making regarding
abortion.
e A description of policies of major medical societies on late-term abortion.

« Anoverview of ethical considerations related to abortion, in general, and with
respect to gestational age, specifically.

The seientific section of the report consisted of sections 1-3 and 5. The report poirited out the
lack of clarity in the House of Delegate’s Substitute Resolution 208. Specifically, the report
asked whether the term that the House used, “late-term pregnancy termination techniques,” was
intended to include only third trimester procedures or any post-viability procedures in the study.

13 Sub. Res. 208 (1-96).
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The report’s most salient points of the scientific sections of the report included the following:

e There is an overall lack of useful data on later-term abortion and related
maternal morbidity.

¢ Some procedures used to induce abortion prior to viability are the same or
similar to procedures used to induce abortion after the fetus has become
viable.

e “Viability,” defined by the U.S. Supreme Court as “the capacity for
meaningful life outside the womb, albeit with artificial aid,” varies by
individual fetus.

® Before 20 weeks of age, the fetus is not viable. After 27 weeks of age, the
fetus is viable. The period between 20 and 27 weeks constitutes a “gray
zone.”

e “Dilatation and evacuation” (D&E) and “dilatation and extraction” (D&X) are
two similar labor induction methods that are used during second- and third-
trimester of pregnancy./#

e The distinction between the two procedures has not been recognized
universally. In fact, the organization collecting the most reliable information
on abortion classifies both types of abortion as D&E.

* There are no disaggregated data on the prevalence or maternal morbidity rate
of D&X.
Risk of complications is correlated withr the-abortion method-used: -

o Risk of complications associated with D&E procedures was lower than those
associated with other procedures used to induce abortion during the mid-
second and third trimesters of pregnancy./?

14

15

“Dilatation and evacuation” refers generically to transcervical procedures performed at 13 weeks gestation or
later. D&E is similar to vacuum aspiration (the most common procedure used to induce abortion in the first
trimester) except that the cervix must be dilated more widely because surgical instruments are used to remove
larger pieces of tissue. When used as a mid-second-trimester or third-trimester procedure, D&E may require
dismemberment. Some physicians use intrafetal potassium chloride or digoxin to induce fetal demise prior to a
late D&E, to facilitate evacuation. The walls of the uterus are scraped with a curette to ensure that no tissue
remams (Saurce Board of Trus!ees Report 26-A-97) According to the American College of Obstetricians and
Gy i " refers to a specific procedure that contains the following elements:
dehberate dilatation of the cervxx, usually over a sequence of days; instrumental conversion of the fetus to a
footling breech; breech extraction of the body excepting the head; and partial evacuation of the intracranial
contents of a living fetus to effect vaginal delivery of a dead but otherwise intact fetus. (Source: Board of
Trustees Report 26-A-97, which sites American College of Obstetricians and Gynecologists, Statement on Intact
Dilatation and Extraction, ]anuary 1997

“Late-Term P Te ion Techniques,” Board of Trustees Report 26-A-97.
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group to review the report and make suggestions on the content. At this point, the report did not
include any recommendations. The small (second) study group consisted of representatives from

the ACOG, AAP, the delegation from Pennsylvania, the delegation from Illinois, the Board of

Trustees, the Council on Legislation, and the Office of Scientific Affairs.

In the meantime, Representative Canady (R-FL) reintroduced the bill as H.R. 1122. H.R. 1122
was nearly identical to the original 1995 bill. On March 20, 1997, the measure passed the House
by a vote of 295-136 and was placed on the Senate Legislative Calendar.

This AMA Board appointed study group met on April 6, 1997 in Chicago to discuss the draft

report on late-term pregnancy termination techniques. The group decided to accept the science
component in its entirety and request revisions for the component on ethics. One member of the

group drafted an initial set of recommendations, which became the foundation for the final

recommendations. Ultimately, the report included the following recommendations:

The American Medical Association reaffirms current policy regarding
abortion.

The term, “partial birth abortion” is not a medical term. Therefore, it will not
be used by the AMA.

According to the scientific literature, there does not appear to be any
identifiable situation in which intact D&X is the only appropriate procedure to
induce abortion, and ethical concerns have been raised about intact D&X.

The AMA recommends that the procedure not be used unless alternative
procedures pose materially greater risk to the woman. The physician must,
however, retain the discretion to make that judgment.

s

Tt-is-the physieian-who-should-d ine-the viability of a specificfetus.

In recognition of the constitutional principles articulated in Roe v. Wade, the
AMA recommends that abortions not be performed in the third trimester
except in cases of serious fetal anomalies incompatible with life.

The AMA will work with the American College of Obstetricians and
Gynecologists and the American Academy of Pediatrics to develop clinical
guidelines for induced abortion after the 22" week of gestation. The
guidelines should be evidence-based and patient-focused.

The American Medical Association urges the Centers for Disease Control and
Prevention as well as state health department officials to develop expanded,
ongoing surveillance systems of induced labor. This would include but not be
limited to a more detailed breakdown of: °

1) the prevalence of abortion by gestational age,

2) the type of procedure used to induce abortion at each gestational age,

3) maternal and fetal indications for the procedure,
4) abortion-related maternal morbidity and mortality statistics, and
5) type and severity of both short-and long-term complications.

BOOZ ALLEN & HAMILTON
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. The AMA will work with appropriate medical specialty societies, government
agencies, private foundations, and other interested groups to educate the public
regarding pregnancy prevention strategies, with special attention to at-risk
populations, which would minimize or preclude the need for abortions. ¢

During its April 14-17, 1997 Board meeting, the Board reviewed the proposed report on late
term pregnancy termination. During this meeting, the Board voted to pursue two tracks. On one
track, the Board approved the written report (Report 26 of the Board of Trustees (A-97)) and
agreed that it would be submitted to the House of Delegates for consideration during the June
House of Delegates Annual Meeting. On the other track, the Board decided to form a
subcommittee comprised of representatives from the Board, the Council on Legislation, and
staff. The subcommittee would be charged with reviewing all of the information available
related to HLR, 1122 so that the AMA could “reevaluate” the report and develop 2 response to the
pending partial abortion legislation. The Board agreed to follow up on the issue via telephone
conference following the subcommittee’s deliberations./”

The Board’s authority to take a position on H.R. 1122 was sanctioned by H-535.995, 4AM4
Policy Actions, which states,

“In the absence of specifically applicable current statements of policy, the Board of
Trustees shall determine what it considers to be the position of the House of Delegates
based upon the tenor of past and current actions that may be related in subject matter.
Such determinations shall be considered to be AMA policy unti! modified or rescinded at
the next regular or special meeting of the House of Dejegates. Further, the Board of
Trustees has the authority in urgent situations to take those policy actions that the Board
deems best represent the interests of patients, physicians, and the AMA. In representing
AMA policy in critical situations, the Beard will take into consideration existing policy.
“ThE Board will immediately inform the Speaker of the House of Delegates and direct the
Speaker to promptly inform the members of the House of Delegates when the Board has

taken actions which differ from existing policy.”18

The policy further states, “Any action taken by the Board which is not consistent with existing
policy requires a 2/3 vote of the Board. When the Board takes action which differs from existing
policy, such action must be placed before the House of Delegates at its next meeting for
deliberation.”?¢ ’

From late April to late May 1997, the partial birth abortion issue became the most urgent issue
on the Board’s agenda, calling for a flurry of communications including six morning telephone
conferences and numerous other phone conversations among and between Board members,
AMA staff, and senior Republican U.S. Congressmen.

16 “Late-Term Pregnancy Termination Techniques,” Report of the Board of Trustees; 26-A-97. For a complete text
of the recommendations, see Appendix D.

17 Minutes from the AMA Board of Trustees Meeting (April 14-17, 1997).

18 BOT Rep. FF, A-79; Reaffirmed: CLRPD Rep. B, 1-89; CLRPD Rep. 1-93-2.

19 id,
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On Friday, April 25, the AMA Board and senior AMA staff engaged in the first telephone
conference meeting on the partial birth abortion issue. During the April 25 meeting, the
subcommittee reported that it had engaged in a number of conference calls, and during one of
those calls, it had given the ACOG an opportunity to present its views on the legislation. The
general consensus among Board members was that the pending legislation (H.R. 1122) was
poorly written; the bill's vague language made it-unclear what procedure the bill addressed.
Moreover, Board. members expressed concern about components of the bill that would
incriminate physicians and undermine physicians’ medical judgment. Prior to the meeting, the
subcommittee, with help from the AMA Council on Legislation, had drafied suggested
amendments to H.R. 1122 and criteria that the bill would have to meet in order to be acceptable
to the AMA. These comments were circulated to members of the Board prior to the meeting.
The subcommittee noted the following specific problems with the bill and proffered the
following recommendations:

o The bill would place adjudication and enforcement within the criminal justice
system, undermining the medical judgment required to evaluate circumstances
surrounding the performance of the procedure. Therefore, the subcommittee
recommended that oversight and enforcement be established through the state
medical licensing boards.

o The term, “partial birth abortion,” used in the bill to define the prohibited
conduct, is not a recognized medical term and is not sufficiently defined to
avoid confusion with other procedures. ’

o The bill prohibits the act without regard to whether it relates to induced of
spontaneous abortions.

~o—Thebitldoes not recogni feianmust retain the discretion to-
make the judgment in the best interests of the patient.2?

At the close of the April 25 meeting, the Board voted to oppose H.R. 1122 as drafted, but to
retain its public stance of neutrality by stating that the AMA was still reviewing and considering
the language of the bill. The Board also voted to “advise the Senate sponscrs that, in order for
the AMA to not publicly oppose H.R. 1122, modifications in the bill related to the four problem

areas must be made.”?/

Originally, the AMA intended to give Senator Santorum and the congressional Jeadership one
week to respond to the AMA’s letter. However, one week passed, and the congressmen did not
respond. Throughout the remainder of the negotiation process, the AMA continued to
communicate with its contacts in Congress and request a response within a week; however, the
congressmen rarely responded within the desired time frame.

20 Minutes from the AMA Board of Trustees Telephone Conference {April 25, 1997),
2 pid,
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On May 2, 1997, the Board and senior AMA staff reconvened for a second 9:00 a.m. telephone
conference call. During this meeting, the Board focused two issues that they perceived to be the
major problems with the bill: poor definitions arid the criminalization of physicians. During this
meeting, the Board also heard a report from the AMA Washington Office on activities related to
H.R. 1122. The Washington Office informed the Board that there might be a window of

" opportunity within the following days to effect changes in the bill's language. To take advantage
of this opportunity, the Board voted to authorize two of its members to negotiate directly with
“the H.R. sponsors and Congressional leadership on language according to Board consensus
which is that the AMA could support the prohibition on “partial birth abortion” if it is defined as
intact dilitation (sic.) and extraction or D&X and if a medical board plays a significant role in the
penalty process.”?2 The decision to authorize two Board members to negotiate directly with
members of Congress was unusual; however, the decision was in accordance with AMA policy.
According to AMA Bylaw B5.4, the Board is authorized to “perform all acts and transact all
business for or in behalf of the Association.”23

The following week, the designated AMA Board member negotiators and the AMA Executive
Vice President held a conference call with Representative Canady and Senator Santorum to
lobby for changes to the bill's language. The congressmen indicated that the bill would probably
not comé to the Senate floor until the following week, and they agreed to take the AMA’s
message back to congressional leaders. Finally, the congressmen requested to view a copy of the
AMA's “scientific report” on late term-pregnancy termination techniques. Although the AMA
representatives were willing to share the report with the congressmen, they did not believe that it
was appropriate for the report to be shared with the congressmen before it was transmitted to the
AMA House of Delegates.

The following Friday, on May 9, the entire Board met for a third telephone conference call on
HZR. 1122, During that meeting, the Board voted “to mail the delegates and alternative delegates

“acopy of the teport; “Eate=Term Pregmancy TerminationTechniques™with-eom ication-from-
the Speaker and a memo from the Board Chair outlining the criteria being used by the Board for
AMA support of any legislation impacting medical decision-making.”?¢ During the telephone
conference, the Board also decided to fax communications to the Federation leadership the
following Monday and provide copies to the press as well as to Congress.

On Thursday, May 13, the Executive Committee of the Board and five members of senior AMA
staff convened for a fourth moming telephone conference call on H.R. 1122. The Executive
Vice President reported that the Board Chair had been engaged in 11th hour negotiations with
congressional leaders on H.R. 1122. During the meeting, the Executive Committee members
were informed that the Senate was in the process of debating the Feinstein Amendment and the
Daschle Bill; however, the Board did not devote much time discussing these other pieces of
proposed legislation related to the issue of partial birth abortion.

22 Minutes from the AMA Board of Trustees Telephone Conference (April 25, 1997).
23 AMA Bylaws, B-5.40 on Duties and Privileges of the Board of Trustees.
24 Minutes from the AMA Board of Trustees Telephone Conference (May 9, 1997).
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The Board meeting attendees noted that there had been “enormous improvement in the language
of HR. 1122, including: (1) deletion of no other procedure language, covering the life of the
mother, and (2) inclusion of the state medical board making an expert decision as to whether the
physician made the best judgment.”?5 Interestingly, the latter change in the bill’s language did
not actually meet the criteria established by the subcommittee prior to the April 25 meeting. The
bill’s language permitted an indicted physician to stand before a state medical board; however, a
criminal court would still make the final determination of guilt or innocence. Mareover, the
Congressional leaders and sponsors of the bill were unwilling to accept a third item requested by
the Board——the use of the medically-accepted term, “dilatation and extraction.” To address the
AMAs third bulleted point, the Executive Committee considered the following sentence, which
the AMA proposed to be added to the existing bill. The proposed sentence stated, “As used in
this section, the term ‘vaginally delivers a living fetus before killing the fetus’ means
‘deliberately and intentionally delivers into the vagina a living fetus or substantial portion thereof
for the purpose of performing a procedure with the intent to kill the fetus and then to complete
the act of killing the fetus.” ”26 The Executive Committee voted to authorize the AMA
‘Washington staff to forward the proposed language change to the bill sponsors and congressional
jeaders. Notably, there is no record in the meeting minutes that the Executive Committee
discussed the AMA’s fourth bulleted point, that “the physician niust retain the discretion to make
the judgment in the best interests of the patient.”

That same day in the Senate, Senator Tom Daschle (D-SD) proposed Amendment SP 289, the
“Daschle Substitute,” which would make it “unlawful to abort a viable fetus unless the physician
certifies that continuation of the pregnancy would threaten the mother’s life or risk grievous
injury to her physical health...”?” The bill was defeated by a vote of 64-36.

The following day, the full Board and senior AMA staff convened for a fifth telephone
conference call, During this conference call, the Board Chair updated the Board on the previous
day’s.Executive Ci 2 call ing. -The Chair reported that-there-had-b
multiple calls between the Board and Senator Santorum, and there remained a chasm between
the changes in the legislative language that the AMA demanded and the changes that the
congressmen were willing to make.

The AMA Washington Office reported that the Senate would vote on the measure the following
Tuesday, May 20. It also reported that Senator Santorum and the congressional leadership had
returned to the AMA that moming. The Washington Office reported that while the congressmen
were not willing to adopt the language proposed by the AMA, they did review the AMA’s
proposed.language and had introduced their own modifications to the bill’s language. The

25 Minutes from the Executive Committee of the AMA Board of Trustees Telephone Conference (May 13, 1997},
Note that the revised bill contained the phrase, "The Partial Birth Abortion Ban Act of 1997—~Amends the
Pederal criminal code to prohibit any physician from knowingly ¢ ing a partial birth abortion in or
affecting i or foreign , unless it is necessary to save the life of the mother...” The previous
version of the bill included an additional clause, “...and provided that no other medical procedure would
suffice.” This clause was deleted from the revised version of the bill,

26 Minutes from the Executive Committee of the AMA Board of Trustees Telephone Conference (May 15, 1997).

27 #post-Viability Abortion Prevention Act,” introduced by Tom Daschle, May 15, 1997.
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Washington Office representative indicated that the revisions in the language appeared to be
acceptable based on what he understood from his telephone conversation with the congressmen.
The Washington Office representative stressed that the Board should agree to support H.R. 1122,
as modified, because the bill met the criteria that had been established. The Board agreed that
the modified language would be faxed to the Board and that a conference call would be
scheduled the next day to vote on the matter,28

The following morning, the Board of Trustees convened to vote on HR. }122. Notably, six
voting members, including the Board Chair and the other Board member who originally had
been authorized to negotiate with congressional leaders, were absent. The Board received for
consideration the most recently drafted revisions to H.R. 1122 along with the revisions deemed
necessary by the Executive Committee. The Board decided that the proposed new language was
basically identical to that which the Committee had recommended. The Board voted to “support
the H.R. 1122, ‘partial birth abortion” legislation if amended consistent with the AMA’s
concerns as outlined in the attachment to these minutes.”2?

Much of the remaining Board discussion focused on how the AMA. would communicate its
position to the general public. The Board decided that there would be no announcement until the
bill had been amended. The Board also decided that the AMA would not be proactive about its
suppott for the bill. Furthermore, the Board decided to issue a statement explaining that the
AMA supported the bill because it had been changed significantly to “substantially meet the
criteria which the Board established for any abortion legislation and narrowly defines the
procedure to be restricted.”?? The AMA claimed that the amended language:

o Makes it clear beyond any question that the accepted abortion procedure

known as dilation (sic.) and evacuation is not covered by the bill,
& ~Permttits the procedurerto save the life of the- mother without-any-obligation-to-

show that “no other procedure would suffice,”

» Doesnot restrict use of the procedure for physicians intending a live delivery
at the outset, i.e., it can be done as necessary in their best medical judgment,

o Entitles a charged physician to stay any criminal proceeding in order to obtain
expert review by the state medical licensing board of any questioned conduct
under the bill for use.at trial.3/

Finally, the Board suggested that the state medical associations and the national medical
specialty societies, as well as those who had been sent a copy of the AMA’s scientific report,
“Late-Term Pregnancy Termination Techniques,” receive a copy of the statement.

28 Minutes from the AMA Board of Trustees Telephone Conference (May 16,1997).

29 Minutes from the AMA Board of Trustees Telephone Conference (May 19,1997).

30 Minutes from the AMA Board of Trustees Telephone Conference (May 19,1997).
)31 i,
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During the period of time that the AMA Board spent negotiating with the U.S. Congressmen on
the bill’s language, the AMA had not engaged in communications with the American College of
Obstetricians and Gynecologists or any other specialty societies. The absence of communication
during this time period was ironic in light of the AMA’s effort to bring together—through better
collaboration and communication—the professional associations that represent the professional
associations. The keystone of this effort was the AMA’s leadership in assembling the
“Federation of Medicine,” a loosely structured coalition of national and state medical
associations. During the period of time that the Board was deliberating on the partial birth
abortion legislation, other areas of the AMA were drafting the AMA’s “Statement of
Collaborative Intent,” which would be unveiled at the June 1997 Annual Meeting. The
“Statement of Collaborative Intent,” included the following principles:

e Organizations of the Federation should collaborate in the development of joint
programs and services that benefit patients and member patients

e Organizations in the Federation should seek ways to enhance communications
among physicians, between physicians and medical associations, and among
organizations in the Federation.

e Organizations in the Federation should support, whenever possible, the
policies, advocacy positions, and strategies established by the Federation of
Medicine.

o Organizations in the Federation should inform other organizations in the
Federation in a timely manner whenever their major policies, positions,
strategies, or public statements may be in conflict.

The day after the AMA Board voted to support H.R. 1122, the Senate approved H.R. 1122 but
fell three votes short of the two-thirds majority needed to override President Clinton’s promised
_veto.—In the.days that followed, many doctors were outraged that the Board of Trustees had
endorsed a legal ban on an abortion procedure after the Association, itself, had voted to remain
neutral at its most recent meeting in December 1996.

Furthermore, the AMA was criticized in the press by journalists and pro-choice leaders.

In a story that broke in Modern Healthcare magazine, Jonathan Gardner reported that on the
same day that the AMA announced its support of the partial birth abortion ban, the AMA’s
executive vice president had sent an eight page letter to Newt Gingrich delineating the AMA’s
requests regarding the upcoming budget battles on Medicare. 32 Furthermore, the AMA was
criticized for appearing to contradict the recommendations of the report that it had disseminated
only one week before. In the report that the AMA had issued, “Late-Term Pregnancy
Termination Techniques,” the AMA stated that abortion is “a medical matter between the patient
and physician, subject to the physician’s clinical judgment.”

“The AMA clearly cares more about moving their political agenda through a Republican-
controlled ‘anti-choice’ Congress than they do about women’s health or protecting women’s

32 Rich, Frank, “Hypocritic Oath,” The New York Times, May 29, 1997, Section A, p. 21.
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~onstitutional liberties,” said Kate Michelman, President of the National Abortion and
Eproductive Rights Action League.33 The Wall Street Journal’s Albert Hunt wrote, “The
American Medical Association became steeped in politics this week when it surprisingly
endorsed the [partial birth abortion] ban; there are credible reports the doctor’s lobby secretly
struck a deal with GOP leaders over Medicare reimbursement in retumn for the endorsement. ..”34

AMA’s executive vice president defended the AMA’s decision saying, “The issue is whether the
partial delivery of aliving fetus for the purpose of killing it outside of the womb aught to be
severely restricted. We believe, as a matter of ethical principal, it should rarely if ever be done.
And although we also believe physicians should have broad discretion in medical matters, both
this procedure and assisted suicide can and should be regulated if the profession won't do

it... AMA’s congressional advocacy is derived exclusively from the profession’s values,
especially the patient-physician relationship.”3%

Contradicting the Executive Vice President’s statement, the Chair of the AMA Board of Trustees
spoke up a month later and claimed that the AMA would not have wanted any legislation on
partial birth abortion. The Chair explained the AMA’s apparent change of heart as a strategic
necessity. Since 1995, 35 states had tried to pass laws banning the procedure, some with more
sweeping language than the federal bill. The AMA Board Chair said that the question was not
how to preserve physician autonomy, but how to prevent the most restrictive proposals from
getting passed into law. “In an ideal world, there would have been no legislation. That was our
preference. Unfortunately, it’s not an ideal world.”36

n June 24, 1997, at its Annual Meeting, the AMA House of Delegates deliberated on the
Board’s earlier endorsement of H.R. 1122. During the debate, delegates voiced strong concérns
about the criminalization components in the law. But others argued that by not supporting the

__.Board’s action, the AMA would seriously undermine its own credibility and jeopardize the
AMA’s power to negotiate with Congress. Such action would be patticularly detrimental to the”
AMA at a time when Congress was considering matters related to Medicare, managed care, and
malpractice laws. After five howrs of official debate and three days of hallway conversations, the
House overwhelmingly supported a compromise measure that supported the Board’s action. But
the House added a caveat that AMA policy “strongly condemn any interference by the
government or other third parties,” and that the AMA would work with the ban’s sponsors in
Congress and in various states to eliminate criminal penalties.3”

33 Seelye, Katherine, “AMA Votes to Support a Ban on Late Abortion Procedure,” The New York Times, May 20,
1997, Section A, p-1.

34 Hunt, Albert, “Politics and People: Daschle Charts Common Ground on Abortion,” The Wall Street Journal, May
22,1997, Section A, p. 15.

35 “Partial Birth Abortion Ban Act of 1957” (letter from P. John Seward, Executive Vice President, American
Medical Association, to the New York Times, regarding AMA support of H.R. 1122).

36 Trafford, Abigail, “The Doctors Invite Congress In,” Washington Post, June 30, 1997, Section A, p-19.

37 Seelye, Katherine, “AMA Ratifies Leaders’ Call for a Late-Term Abortion Ban,” The New York Times, June 25,

1997, Section A, p. 11; Trafford, Abigail, “The Doctors Invite Congress In,” Washington Post, June 30,1997,

Section A, p. 19.

&
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Since that time; there has not been a lot of attention surrounding the AMAs decision, primarily
because the issue at the national Jevel has been quiet. On October 8, 1997, the U.S. House of
Representatives agreed to amendments made by the Senate. The measure was signed in the
House and the Senate and presented to President Clinton the following day. On October 10,
1997, the President vetoed the “Partial-Birth Birth Abortion Ban Act of 1997.

Costs to the AMA

Due to the fact that HR. 1122 was vetoed by President Clinton and the U.S. Senate was unable
to override the veto, the Partial-Birth Abortion Ban Act of 1997 was never passed. Still, it is
likely that the AMAs decision to take a position supporting the bill one-month before the House
of Delegates meeting did have an impact on the relationships between:

e the Board of Trustees and the House of Delegates,
o the Board of Trustees and staff,

e the AMA and members,

e the AMA and non-member physicians,

¢ the AMA and the American College of Obstetricians and Gynecologists
(ACOG), and

e the AMA and other specialty societies.

In the absence of polls or surveys, however, it is impossible to assess the manner in which and
the degree to which the Board’s decision to support H.R. 1122 affected these relationships. The
Board’s decision to support H.R. 1122 may also have had ramifications in two other important
areas: the AMA's reputation with the general public and the AMA’s decision-making process.

-The-AMA’s decisionto-support H.R. 1122 received a substantial amount_of national press.

Some of this press applauded the AMA’s decision; however, the bulk of the media reports
castigated the AMA’s decision. Among other things, they suggested that the AMA supported the
Republican bill to win Republican support of Medicare legislation that was sympathetic to
physicians’ financial interests. There is no evidence proving this to be true. Nonetheless, the
AMA worked with the Republican leadership and submitted AMA recommendations on
Medicare legislation on the same day that the AMA announced its support of H.R. 1122.
Through its actions, the AMA gave the public the impression that the AMA had calculated the
timing of its endorsement of H.R. 1122 to appeal to Republican politicians. As a result, the
AMA painted a picture of itself as (1) primarily concerned about protecting the financial interests
of physicians and (2) aligned with the conservative Republicans.

The Board of Trustees’ actions were sanctioned by AMA policy (which permits the Board to

- determine AMA policy in “urgent situations™). However, this crisis mode of policy-setting was
perhaps the least preferable mode of establishing policy because it did not employ the
mechanisms established to ensure that important policy decisions were developed through
thoughtful, deliberative, and democratic processes. Therefore, the Board’s actions may have
taken a toll on the decision-making process at the AMA, setting a less-than-ideal precedent for
decision-making in “urgent situations.”
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‘Jits decision to support H.R. 1122, the Board’s actions:
e Circumvented the policy-setting mechanism of the House of Delegates.

s Assigned non-professional negotiators to the task of engaging in high-stakes
negotiations.

e Allowed the decision-making of controversial policies to be made by
relatively few individuals, without many key individuals present when final
decisions were made.

Analysis of the Process

Over a year has passed since the AMA Board of Trustees engaged in the flurry of phone
conference calls on the partial birth abortion issue and subsequently announced the AMA’s
support for H.R. 1122. It cannot be determined whether the AMA’s action resulted in substantial
damage or benefit to the AMA or whether the Board of Trustees should have or should not have
taken the action supporting H.R. 1122. To this day, individuals at the AMA will argue for both
sides of this contentious issue. In spite of these divergent opinions, many individuals familiar
with the decision to support H.R. 1122 would agree that the decision-making process was Jess
than ideal.

The decision-making process used to address the issue of H.R. 1122 was in stark contrast to the
emocratic framework for decision-making that the AMA employed under ordinary
circumstances. The most prominent problems with the decision-making process on H.R. 1122
were that individual actors played too influential a role in framing the issues and that-external
—politics greatly swayed the decision-making process. Moreover, when the decision to support
H.R. 1122 was finally made and joumnalists asked the AMA Why it had decided to support the
ban, the AMA lacked a consistent, convincing, and coherent response.

Historically, the AMA had managed to address the issue of abortion without muddling in the
politics of abortion. It avoided controversy by consistently emphasizing established AMA
policies that focused on the sanctity of the physician-patient relationship and the physician’s
judgment in medical matters.

‘When the AMA first became involved in the issue of partial birth abortion, the Board of Trustees
was conscientions about drawing from existing AMA policies to develop its position. For
example, after the Council on Legislation submitted its October 1995 recornmendation in favor
of supporting H.R. 1833, the Board of Trustees voted to remain neutral on the bill.38 A review
of legislative debate in the U.S. Congress during the Fall of 1995 revealed frequent reference to

38 The Council on Legislation's position to support H.R. 1833 in late 1995 turned primarily on a clinical determination
of the acceptability of a certain fate-term pregnancy termination procedure—Intact Dilatation and Extraction
{D&X). This clinical determination should have been the respensibility of the Council on Scientific Affairs, but
there is no indication that the views of this or any other AMA Councit was solicited or considered by the Councit
on Legislation. Moreover, the COL's position to support a Federal ban on a medical procedure contradicted
leng-standing AMA policy.
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the AMA Council's position on H.R. 1833, and the fact that the AMA Board took no position on
the bill. While the Board took a position minimally consistent with AMA policy, its failure to
oppose H.R. 1883—and thereby directly challenge the position of the COL—may have
persuaded some in Congress to support the Bill, thus contributing to its passage in the House and
Senate. Although the President vetoed the Bill, and Congress failed to override it, the Board
may have been mindful of its last skirmish over the partial birth abortion issue when it decided to
act more forcefully when the bill reappeared as H.R. 1122 during a subsequent Congress.

More than a year later, when the House referred the matter of late-term pregnancy termination
techniques to the Board, the Board initially remained mindful about confining its work to the
parameters defined by the House. In an attempt to center the issue on factual rather than
emotional or political issues, the Board assigned primary authorship of the study of late-term
pregnancy termination techniques to a representative from the AMA’s science area.

Soon thereafter, however, internal politics began to seep into the decision-making process. For
example, while the report was being drafted, individuals who personally supported HR. 1122
began to try to sway the decision-making process by atternpting to influence the content of the
written scientific report. Over time, individual influences played an increasing role in framing
the final decision-making process. The politicization of the issue became a faif accompli in the
early spring of 1997 when the AMA begar to negotiate on the bill language with a handful of
Republican congressmen. There is no evidence that the AMA ever embarked on discussions
with sponsots of other congressional bills on partial birth abortion issues. This may be because
H.R. 1122 was the most visible of the partial birth abortion bills being debated in Congress.
Furthermore, it was the onie being sponsored by the Republican leadership and therefore the one
most likely to actually pass both the House and the Senate. It is likely that the AMA felt that it
needed to take a position on the most visible and contested of the partial birth abortion bills.

“Ideed; the- AMA-appeared-to-get- swept-up by the high-profile nature of the issue. The AMA

position on the partial birth abortion legislation. They became more focused on their
negotiations with the congressmen and determined to walk away from the negotiating table with
an agreement in hand.

As the AMA became determined to cut 2 deal with the congressmen, the decision-making
pracess began to reel out of the control of the AMA and into the control of the congressmen on
the other side of the negotiating table. The congressmen had three major advantages to leverage
their positions. First, the congressmen were seasoned, adept negotiators. Meanwhile, the Board
of Trustee members were not trained negotiators. Second, the congressmen were accustomed to
operating under intense pressure-in time-sensitive situations and using time constraints to their
own advantage. The AMA, on the other hand, was not accustomed to operating under such high-
pressure conditions. Third, the congressmen had power to influence other picces of legislation
that would have an impact on the AMA and its members. Although it is unlikely that any
conversation of a guid pro quo ever transpired, both sides were keenly aware of Congress’ power
to either greatly help or greatly hinder the medical profession through its influence on other
pieces of legislation.

BOOZ-ALLEN & HAMILTON D-16



263

}its determination to engage in successful negotiations with the congressmen, the AMA policy
makers gradually abandoned 2 number of the conditions that they had originally established for
arriving at an agreement with the congressmen. An analysis of recommendations and criteria set
by the Board over-time reveals a gradual ratcheting down of the AMA’s standards. In fact, only
one out of four of the original recommendations for bill language changes were actually made in
the final version of the bill that the AMA endorsed.3? When the AMA announced its support for
HXR. 1122, the AMA issued a staternent explaining that the changes in the bill’s Janguage met
the Board's criteria. It is more accurate to suggest, however, that the Board’s criteria shifted to
meet the bill’s (slightly modified) language.

The involvement of the U.S. congressmen—along with internal pressures from AMA staff who
supported of HR. 1122—also gave the AMA’s policy decision an unusual sense of urgency and
perbaps an over-inflated sens¢ of importance. As a result, the AMA decision-makers became
convinced that it was imperative that the AMA take a position on the Partial-Birth Abortion Ban
Act rather than wait for the House of Delegates to deliberate on the issue.

The Board’s decision to take a position on the abortion legislation—that some would argue was,
in many ways, in opposition to the House's previous positions—placed the House of Delegates
in a difficult position. The House could reverse the Board’s decision, thereby undermining the
Board, jeopardizing the AMA’s negotiating power with Congress, and embarrassing the
organization as a whole. Or the House could endorse the Board’s decision even though the
Board’s position contradicted a number of the policies that the House had voted to reaffirm just
bix months prior. In the end, the House made the best decision it could and took the middle
ground, reaffirming the Board’s decision but adding caveats regarding the AMA’s opposition to
government interference into the practice of medicine and the criminalization of the procedure.

Those handling the AMA’s communications with the public-were-not-so-ade;

seemingly contradictory statements and/or actions. First, the AMA’s announcement of its
support for H.R. 1122 came about a week after it had mailed copies of its scientific report on
late-term pregnancy termination techniques. The AMA’s announcement appeared to contradict
parts of the written report that indicated that the AMA’s policies supported the physician-patient
relationship-and the physician’s judgment in medical matters. Second, the AMA had the
misfortunate of poor timing——it submitted its position letter on Medicare legislation on the same
day that it announced its support of the partial abortion ban. By sending these two documents at
the same time, the AMA set itself tp for accusations of playing politics with the Republicans
over Medicare legislation. Then, AMA spokespersons proceeded to deny a guid pro.quo
arrangement with the Republican congressmen, and they rationalized the AMA’s decision to
support H.R. 1122 using different explanations that appeared to contradict each other.

During its final telephone conference meeting on the issue on May 19, the Board had delineated
the AMA'’s public explanation for its support of H.R. 1122. However, this public statement
failed to explain why the AMA decided that it needed to take a position at all and why the

3% The dations were: (1) i | blished through the state medical licensing
boards, (2) discontinued use of the non-medical term, “partial birth abortion,” (3) an allowance for spontaneous
abortions, and (4) ultimate discretion made by the physician.
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AMA’s action seemed to conflict with the recommendations of that the AMA had disseminated
one week prior through its report on late-term abortion. Because the AMA’s official
announcement did not address these issues, AMA spokespersons developed different public
responses to these questions.

The AMA’s executive vice president claimed that legislative intervention on partial birth
abortion was necessary. Furthermore, the EVP claimed that ethical principles and the
profession’s value of the patient-physician relationship were the only factors driving the AMA’s
decision to support H.R. 1122,

Meanwhile, the Chair of the Board claimed that the AMA had wanted to avoid legislation but
felt obliged to take a position in order to prevent more restrictive state proposals from being
passed into law. As the principal explanation for the Board’s action, this explanation was not
convincing. Atthe time when Congress was discussing H.R. 1122, Congress was also discussing
two other partial birth abortion bills (the Feinstein bill and the Daschie Amendment) that were
less stringent than H.R. 1122, left more discretion to the physician, and were introduced by
Democrats. These bills were barely mentioned during the Board’s telephone conference calls,
and the Board never considered supporting either of these alternative pieces of partial birth
abortion legislation.

By providing different explanations for the AMA’s decision and providing explanations that
were not supported by the evidence, the AMA risked giving the appearance of being dishonest
about its motives. In the end, the image of dishonesty was worse for the AMA than the image of
fighting to protect physicians’ financial interests. In the aftermath of the AMA’s decision to
support H.R. 1122, the AMA contended with both of these images.

FINDINGS
Issue: Policy Setting and Accountability

Finding 1. The Board of Trustees failed 1o draw upon existing policy statements established
by the House of Delegates.

During the late 1980s and early 1990s, the AMA maintained a position of neutrality on the issue
of abortion. The House of Delegates had, however, established 2 number of AMA policies on
specific aspects of the abortion issue. The AMA’s “Policy on Abortion” and its policy on the
“Right to Privacy in Termination of Pregnancy” clearly advocated protection of the right to an
abortion. Furthermore, H-5.990 stated that “the AMA will take no action which may be
construed as an attempt to alter or influence the personal views of individual physicians
regarding abortion procedures. Resolution H-5.993 stated that “the AMA further supports the
position that the early termination of pregnancy is a medical matter between the patient and the
physician, subject to the physician’s clinical judgment, the patient’s informed consent, and the
availability of appropriate facilities.” Resolution H-5.998, “Public Funding of Abortion
Services,” stated that “the AMA reaffirms its opposition to legislative proposals that utilize
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Hederal or state health care funding mechanisms to deny established and accepted medicel care to
any segment of the population.”

With a number of policy precedents in place on abortion, the AMA Board’s support of HR,
1122 reflects an independence of judgment and action from the House of Delegate's policies
which exceeds its responsibilities for interpreting House policies. Support of H.R.1122 was

. rationalized by a decision that dilatation and extraction was not an established or scientifically
accepted medical procedure because it was not specifically addressed in medical journals.
Furthermore, it was argued that because much of the public was opposed to the procedure, D&X
was not generally accepted. Nonetheless, in light of the AMA’s other policies on abortion, itis
debatable whether the Board's actions on H.R. 1122 were justified.

Issue: Roles and Responsibilities

Finding 2:  The AMA Board members displayed a lack of understanding of their roles-and
responsibilities as a Board of Trustees ns well as in velationship to the House of Delegates,
management and staff.

According to the AMA’s Constitution, Article V1, “The legislative and policy-making body of
the Association is the House of Delegates...” At the same time; H-535.995 gave the Board of
Trustees the authorily “in the absence of specifically applicable current statements of policy [to
determine} what it considers to be the position of the House of Delegates based upon the tenor of
past and current actions that may be related in subject matter.,” The previous finding illustrates
how these overlapping responsibilities have the potential to cause confusion in policy=setting
roles and responsibilities,

“This overlapping paHem 1§ exag*g”é?é!ﬁd‘bvﬁﬁfactm&&eapakey-g@ueiheﬁoamthc &Lﬁmﬁ&&
during times of urgency, to determine AMA policy “in the best § of physicians, pati

and the AMA.” The Board’s decision raises two key issues regarding its interpretation of its
authority. First, there is no evidence as to how the Board determined that this was an “urgent
situation” which caused them to act without waiting a month for the House of Delegates’
meeting, The Board argued that, because the U.S. Senate was slated to vote on the Partial-Birth
Abortion Ban Act of 1997, the issue was “urgent” and the Board was compelled to establish the
AMA’s position on H.R. 1122 without waiting forthe House of Delegates’ meeting. Others
argued that the Board did not have 1o act when it did——it could have remained neutral and waited
for the House of Delegates to deliberate on the issue.

Second, there were many examples of actions which indicated that the Board confused its
1egmmate role to act “in the best interest of the patient, physician and the AMA" with the

1 responsibitities of to execute the AMA's vision. With the exception of
some afiusions to the Washington offi ce staff, the Board members were described as playing a
major role in negotiating directly with Congressional sponsors «- functions for which they were
ill-prepared, as well as inappropriate.

The Board indicated that it did not accurately understand its role in establishing and supporting
the vision and values of the AMA. Rather than focusing on its role as “steward” for the
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profession and the public health, the Board got enmeshed in operational issues of lobbying, and
tost sight of its responsibility for making decisions which, first and foremost, benefit the patient;
and protect the physician-patient relationship.

Issue: Strategic Focus and Stakeholder Input

Finding 3: The AMA lacked an ongoing strategy and mechanisms Jfor surveying its members
and its siakeholders to ensure that the AMA represented their views.

According to H-535.995, the Board was to determine policy that best represented “the interests
of patients, physicians, and the AMA.” However, there were no market research efforts to gather
information about member’s and non-member physician’s abortion beliefs. Furthermore, there
were no engoing market research efforts that polled members about how policy positions that the
AMA was considering would affect members’ decisions to continue or discontinue their AMA
memberships.

In the absence of an ongoing outreach strategy and mechanisms including polling or surveying of
members, non-member physicians, and/or patients, it was impossible to provide conerete
evidence that the AMA’s actions were in the best interests of any of these stakeholder groups. In
general, the AMA appeared to rely on a general sense, based on national polls, that the American
public was opposed to the partial birth abortion procedure. Itis questionable whether the opinion
of the general public could serve as a proxy for the “best interest of patients and physicians.”

Issue: Communication

Finding 4: Lackof a communications strategy to assure a unified, consistent AMA message

-Onc-of themosttroubling-aspevts-of the AMA s decisiomto support R H2 2 was thie———
inconsi y of its ges to the public. First, the AMA’s decision to support HR. 1122

" appeared to contradict the recommendation of its report on late term pregnancy termination
techniques. Then, after the AMA annourced its support of HR. 1122, AMA spokespersons
seemed to contradict each other’s One spokespersoni claimed that, based on ethical
principles, the procedure had to be legislated. The other spokesperson indicated that the AMA
had wanted to avoid legislating the procedure but was compelled to take 2 position in order to
“prevent the most restrictive proposals from getting passed into law.”

These contradictions occurred because the AMA lacked an organized strategy for effectively
communicating its position on this (or other) issues. First, there were several spokespersons,
rather than one individual designated as “Jiaison” to the public. Second, inconsistent and
sometimes contradictory messages created a “credibility gap™ for the association and reflected
negatively on the medical community. Finally, since the Board's actions were not well-grounded
in existing policy and inadequately supported by evidence of solidarity with other groups (inside
and outside the AMA), the Board members and staff who participated in these actions may have
jeopardized the AMA’s ability to negotiate on other significant policy issues in the future.
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Conclusion

Most of the individuals familiar with the decision-making process that took place during the
spring of 1997 would agree that they are grateful that the issue has moved out of the limelight.
This sentiment may have been spawned by the awkward nature of the decision-making process
itself. The AMA Board of Trustees’ decision to support H.R. 1122 was made in a cloud of
ambiguity over roles and authority and without clear leadership. The Board’s decision-making
process gave many a feeling of discomfort, especially since the poorly-guided decisions were
intended to determine official AMA policy on a deeply controversial and emotional issue.

In general, the AMA had gone to great lengths to ensure that AMA policies were products of a
slow, well-thought-out, deliberative, and democratic process. For “urgent situations,” however,
AMA policy allowed the Board to bypass AMA’s normal channels of democratic deliberation
and voting. By authorizing the Board to take policy actions “in urgent situations,” the AMA’s
Bylaws allow a haphazard system for AMA policy making during critical periods.

Ironically, the combined effect of AMA policies was to allow the most critical, controversial,
and high-visibility policy issues to be addressed using the least democratic, least researched, and
least systematic decision-making process. If the AMA had more explicit policies about how to
define “urgent situations,” the AMA might have emerged from the debate about the Partial Birth
Abortion Ban Act of 1997 with a consistent, clinically-based message that reaffirmed the
AMA’s influence in the health policy arena. Instead, the AMA blundered. In the process, the
AMA risked its reputation and emerged from this decision-making process appearing to its
stakeholders and the public as a poorly managed organization on the wrong side of the issue.
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Timeline of Events Related to the
Decision to Support HL.R. 1122,
the Partial-Birth Abortion Ban Act of 1997

H.R. 1833, the “Partial-Birth Abortion Ban Act of 1995” was passed by the U.8.
House of Representatives and the U.S. Senate

The AMA Washington Office asked the AMA’s Council on Legislation to review
H.R. 1833

The AMA’s Council on Legislation submitted its recommendation to the Board of
Trustees to support H.R. 1833. The Board votes to remain neatral.

President Clinton vetoed H.R. 1833, the first so-called “Partial Birth Abortion
Ban Act,”

During its Decerber meeting, the AMA House of Delegates reaffirmed its
“Policy on Abortion,” “Right to Privacy in Termination of Pregnancy,” and
“Abortion.”

The AMA Board convened a group of experts consisting of members from
pertinent AMA Councils and medical specialty sociefies to study the issue of late-
T y ination technique

American College of Obstetricians and Gynecologists’ (ACOG’s) Executive
Board issued a statement saying it could identify “no circumstances under which
this procedure [intact dilation and extraction (D&X)] would be the only option to
save the life of the mother or preserve the health of the woman.” ACOG’s
statement further said that D&X “may be the best or most appropriate procedure
in a particular circumstance to save the life or preserve the health of 2 woman, and
only the doctor, in consultation with the patient, based upon the woman’s
particular circumstances, can make this decision.”

The group studying late-term pregnancy termination techniques submitted its
report to the Board of Trustees.

The AMA Board of Trustees discussed the partial birth abortion issue at its
February meeting and voted to convene a smaller group to make suggestions on
the content of the late-terrn pregnancy termination techniques report.

Rep. Charles Canady (R, FL} reintroduced legislation, H.R. 1122, which was
identical to H.R. 1833 introduced a year earlier, the “Partial Birth Abortion Ban -
Act.”
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April 14, 1997 The Board of Trustees began a series of meetings on the partial birth abortion
issue. They decided to develop two tracks. One track would submit the late-term
pregnancy termination techniques report to the House of Delegates, and the other
track would develop a policy position on HL.R. 1122,

April 25, 1997 The Board of Trustees convened for a conference call meeting. The small study
group outlined 4 major problems with the language of H.R. 1122 and offered
recommendations for changes. The Board voted to oppose H.R. 1122,

May 2, 1997 The Board of Trustees convened for a conference call meeting. The Board voted
to authorize two individuals to negotiate directly with congressmen.

May 19, 1997 The Board of Trustees convened for a conference call meeting. The Board voted
to support H.R. 1122.

May 20, 1997 The AMA announced its support of H.R. 1122, as amended.
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¢x B
Relevant AMA Policies
Abortion Issues
H-5.990 Policy on Abortion. The issue of support of or opposition to abortion is a matter

for members of the AMA to decide individually, based on personal values or beliefs. The AMA
will take no action which may be construed as an attempt to alter or influence the personal views
of individual physicians regarding abortion procedures. (Res. 158, A-90; Reaffirmed by Sub.
Res. 208, 1-96)

H-5.993 Right to Privacy in Termination of Pregnancy. “...The AMA further supports the
position that the early termination of pregnancy is a medical matter between the patient and the
physician, subject to the physician’s clinical judgement, the patient’s informed consent, and the
availability of appropriate facilities. (Res. 49, I-89; Reaffirmed by Sub. Res. 208, 1-96)

H-5.998 Public Funding of Abortion Services. The AMA reaffitms its opposition to
legislative proposals that utilize federal or state health care funding mechenisms to deny
established and accepted medical care to any segment of the population. (Sub. Res. 89, 1-83;
Reaffirmed: CLRPD Rep. 1-93-1)

“overnance Issues

H-535.995  AMA Policy Actions. Except as noted herein, the Board of Trustees shall
conduct the affairs of the Association in keeping with current policy actions adopted by the
Hotrse of Detegates.-The-most recent. policy actions shall be deemed to supersede contradictory
past actions. In the absence of specifically applicable current statements of poticy; the Boasd-of-
Trustees shall determine what it considers to be the position of the House of Delegates based
upon the tenor of past and current actions that may be related in subject matter. Such
determinations shall be considered to be AMA policy until modified or rescinded at the next
regular or special meeting of the House of Delegates. Further, the Board of Trustees has the
authority in urgent situations to take those policy actions that the Board deems best represent the
interests of patients, physicians, and the AMA. In representing AMA policy in critical situations,
the Board will take into consideration existing policy. The Board will immediately inform the
Speaker of the House of Delegates and direct the Speaker to promptly inform the members of the
House of Delegates when the Board has taken actions which differ from existing policy. Any
action taken by the Board which is not consistent with existing policy requires a 2/3 vote of the
Board. When the Board takes action which differs from existing policy, such action must be
placed before the House of Delegates at its next meeting for deliberation. (BOT Rep. FF, A-79;
Reaffirmed: CLRPD Rep. B, I-89; CLRPD Rep. 1-93-2)
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Annex C
Drafis of Legislation

- The Partial Birth Abortion Ban Act of 1995,
As amended by the Senate, December 7, 1995

Partial-Birth Abortion Ban Act of 1995—Subjects any physician who knowingly performs a
partial-birth abortion in or affecting interstate or foreign commerce to a fine or imprisonment for
not more than two years or both, except where such an abortion is necessary to save the life of a
mother endangered by a physical disorder, illness, or injury, provided that no other medical
procedure would suffice.

Defines: (1) “partial-birth abortion™ as an abortion in which the person performing the abortion
partially vaginally delivers a living fetus before killing the fetus and completing the delivery; and
(2) “physician” as a doctor of medicine or osteopathy legally authorized to practice medicine and

" surgery by the State in which the doctor performs such activity, or any other individual legally
authorized by the State to perform abortions.

Permits the father (if married to the mother at the time she receives a partial-birth abortion
procedure) and (if the mother has not attained the age of 18 at the time of the abortion) the
maternal grandparents to obtain, through a civil action, relief which would include money
damages for all psychological and physical injuries and statutory damages equal to three times
the cost of the partial-birth abortion, unless the pregnancy resulted from the plaintiff's criminal
_conduct or the plaintiff consented to the abortion,
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The Partial Birth Abertion Ban Act of 1997,
As amended by the Senate, May 20, 1997

Partial-Birth Abortion Ban Act of 1997—Amends the Federal criminal code to prohibit any
physician fiom knowingly performing a partial-birth abortion in or affecting interstate or foreign
commerce, unless it is necessary to save the life of the mother. Prescribes penalties.

Defines a “partial birth abortion” as an abortion in which a person, deliberately and intentionally,
partially vaginally delivers 2 living fetus before killing the fetus and completing the delivery.

Authorizes the father, if married to the mother at the time of the abortion, and the maternal
grandparents of the fetus, if the mother is under 18 years of age, to obtain specified relief in a
civil action, unless the pregnancy resulted form the plaintiff’s criminal conduct or the plaintiff

consented to the abortion.

Authorizes a defendant accused of an offense under this Act to seek 2 hearing before the State
Medicai Board on whether the physician’s conduct was necessary to save the life of the mother.

Prohibits the prosecution of a woman upon whom a partial-birth abortion is performed for
conspiracy to violate this Act or under provisions regarding punishment as a principal or an
accessory or for concealment of a felony.
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The Daschle Substitute, Amendment SP 289,
“Post-Viability Abortion Prevention Act,”
not agreed by a vote of 36-64, on May 15, 1997 -

1531 Prohibition.

(a) It shall be unlawful to perform an abortion when, in the medical judgment of the attending
physician, the fetus is viable, except that an abortion after viability shall be permitted if the
attending physician certifies that, in his or her medical judgment, the continuation of the
pregnancy would threaten the mother’s life or endanger her health.

(b) Endangering of health—For purposes of subsection (a), the health of a2 mother would be
endangered if, in the medical judgment of the attending physician, the continuation of the
pregnancy would risk serious injury or harm to the mother.

(¢) Definition—As used in this section, the term “serious injury or harm™ means—
(1) the onset of a debilitating illness or disease;
(2) the inability to provide necessary treatment for a life-threatening condition; or
(3) the loss or protracted impairment of a bodily organ or system.
Such term does not include any condition that is not medically diagnosable.

1532 Penalties.

(a) Action by Attormey General—The Attorney General may commence a civil action under this
chapter in any appropriate United States district court to enforce the provisions of this
chapter.

(b) Relief—

(1) First offense-—Upon a finding by the court that the respondent in an action
commenced under subsection (a) has violated a provision of this chapter, the court
shall order the suspension or revocation of the respondent’s medical license,
certificate, or permit, or shall assess a civil penalty against the respondent in an
amount not exceeding $100,000, or both.

(2) Second offense—If a respondent in an action commenced under subsection (a) has
been found to have violated a provision of this chapter on a prior occasion, the court
shall order the revocation of the respondent’s medical license, certificate, or permit,
or shall assess a civil penalty against the respondent in an amount not exceeding
$250,000, or both.
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(c) Certification requirements—

(1) In general—At the time of the commencement of an action under subsection (a), the
Attorney General shall certify to the court involved that, at least 30 calendar days
prior to the filing of such action, the Attorney General—

(A) has provided notice of the alleged violation of this section, in writing, to the
Governor or chieflegal officer or the State or political subdivision involved;
and

(B) believes that such an action by the United States is in the public interest and
necessary to secure substantial justice.

(2) Limitation—No woman who has had an abortion after fetal viability may be
prosecuted under this chapter for a conspiracy to violate this chapter or for an offense
under section 1531.

1533 State Regulations. Each state shall establish regulations—
(1) for—

(A) the certification by an attending physician that a post-viability abortion has
been performed and was necessary based upon the best medical judgment of
the physician to preserve the life or avoid the risk serious injury or harm to
the woman involved;

(B) the imposition of appropriate penalties for the falsification of information
under a certification; and

(C) the enforcement of the penalties associated with the suspension or revocation
of arespondent’s medical license, certificate, or permit under section 1532;
and .

(2) to ensure the confidentiality of all information submitted pursuant to a certification by
a physician under paragraph (1).

Y . e w
0 0

1534 No ision he provisions of this chapte a
that prohibits the abortion of a viable fetus.”

€ on r
preempt any State law
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Appendix D
Full Text of Recommendations of Report 26
of the Board of Trustees (A-97)
. The American Medical Association reaffirms current policy regarding abortion,

specifically policies 5.990, 5.993, and 5.995. In summary:

—  the early termination of pregnancy is a medical matter between the
patient and physician subject to the physician’s clinical judgment,
the patient’s informed consent, and the availability of appropriate
facilities;

_  abortion is a medical procedure and should be performed by 2
physician in conformance with standards of good medical practice;

—  support of or opposition to abortion is a matter for members of the
AMA to decide individually, based on personal values or beliefs.
The AMA will take no action which may be construed as an attempt
1o alter or influence the personal views of individual physicians
regarding abortion procedures;

_  neither physician, hospital, nor hospital personnet shall be required
to perform any act violative of personally held moral principles.

- The term, “partial birth abortion” is not & medical term. The American Médical’
Association will use the term “intact dilatation and extraction™ (or intact D&X) to
refer to a specific procedure comprised of the following elements: deliberate
dilatation of the cervix, usually over a sequence of days; instrumental or manual
conversion of the fetus to a footling breech; breech extraction of the body
excepting the head; and partial evacuation of the intracranial contents of the fetus
to effect vaginal delivery of a dead but otherwise intact fetus. This procedure is
distinct from dilatation and evacuation (D&E) procedures more commonly used
‘to induce abortion after the first trimester. Because ‘‘partial birth abortion” is not
a medical term it will not be used by the AMA.

. According to the scientific literature, there does not appear ta be any identifiable
situation in which intact D&X is the only.appropriate procedure to induce
abortion, and ethical concerns have been raised about intact D&X. The AMA
recommends that the procedure not be used unless alternative procedures pose
materially greater risk to the woman. The physician must, however, retain the
discretion to make that judgment, acting within standards of good medical
practice and in the best interest of the patient.
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. The viability of the fetus and the time when viability is achieved may vary with
each pregnancy. In the second-trimester when viability may be in question, itis
the physician who should determine the viability of a specific fetus, using the
latest available diagnostic technology.

. In recognition of the constitutional principles regarding the right to an abortion
articulate by the Supreme Court in Roe v. Wade, and in keeping with the science
and values of medicine, the AMA recommends that abortions not be performed in
the third trimester except in cases of serious fetal anomalies incompatible with
life. Although third-trimester abortions can be performed to preserve the life or
health of the mother, they are, in fact, generally not necessary for those purposes.
Except in extraordinary circumstances, maternal health factors which demand
termination of the pregnancy can be accommodated without sacrifice of the fetus,
and the near certainty of the independent viability of the fetus argues for ending
the pregnancy by appropriate delivery.

. The AMA will work with the American College of Obstetricians and
Gynecologists and the American Academy of Pediatrics to develop clinical
guidelines for induced abortion after the 22" week of gestation. The guidelines
will address indications and contra-indications for such procedures, identify
techniques which conform to standards of good medical practice and, whenever
possible, should be evidence-based and patient-focused,

. The American Medica! Association urges the Centers for Disease Contro! and
Prevention as well as state health department officials to develop expanded,
ongoing surveillance systems of induced labor. This would include but not be
limited to: a more detailed breakdown of the prevalence of abortion by gestational

“age as well as the type of procedure used to induce abortion at each gestational
age, and maternal and fetal indications for the procedure. Abortion-related
maternal morbidity and mortality statistics should include reports on the type and
severity of both short-and long-term complications, type of procedure, gestational
age, maternal age, and type of facility. Data collection procedures should ensure
the anonymity of the physician, the facility, and the patient.

. The AMA will work with appropriate medical specialty societies, government
agencies, private foundations, and other interested groups to educate the public
regarding pregnancy prevention strategies, with special attention to at-risk
populations, which would minimize or preciude the need for abortions. The
dermand for abortions, with the exception of those indicated by serious fetal
anomalies or conditions which threaten the life or health of the pregnant woman,
represent failures in the social environment and education. Such measures should
help womer who elect to terminate a pregnancy through induced abortion to
receive those services at the earliest possible stage of gestation,#0

40 “1ate-Term Pregnancy Termination Techniques,” Report of the Board of Trustees, 26-A97.
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Process Diagrams

1) AMA Washington Office flagged legislation (H.R. 1833) and asked Council on
Legislative Affairs to look into issue

2) Council on Legislative Affairs studies H.R. 1833 and writes recommendation to Board of
Trustees

3) Board of Trustees deliberates on issue and votes to remain neutral

4) Issue lays to rest temporarily

5) House Delegates submit resolutions to take positions on late term pregnancy
termination

6) House of Delegates refers issue of late term pregnancy termination techniques to

Board of Trustees

7 Board delegates task force with representation from AMA Councils, specialty
societies, and state medical associations to develop report on late term pregnancy
termination techniques

8) Task force submits report, without recommendations, to Board
9) Board votes to convene smaller group to review report and develop
recommendations

10)  Smaller group convenes and develops recommendations

11)  During regularly-scheduled meeting, Board reviews report and decides to (a)
submit report to House of Delegates and (b) study H.R. 1122 and determine
whether the AMA should take a position on the pending legislation

12)  Board begins to convene for series of telephone conference call meetings on HL.R.
1122,

13)  During second conference call meeting, Board votes to authorize two of its
members to negotiate directly with U.S. Congressmen

14) During series of conference calls, Executive Committee of the Board meets on H.R.

1122 and asks the Washington Office to forward AMA'S suggested bill Tanguage
t to U.S. Congr X
15y~ During fifth conference call meeting, Washington Office reports to Board on the
status of bill language changes.
16)  During final (sixth) conference call Board meeting, the Board voted to support H.R.
1122,
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